8 


ADVANCING THE COMPETENCE AND PUBLIC RESPONSIBILITY OF LAWYERS 


THE FLORIDA 


rs 

| 


you know where their 
legal heirs are today? 
BLAKE & BLAKE GENEALOGISTS, INC. 


with over 40 years of experience, is one of the largest and most reputable firms in 
the country. We have become internationally recognized in solving the problem of 
locating and properly identifying missing or unknown heirs and legatees. We utilize a 
professional network of regional offices, correspondents, state of the art telecommunications 
and computers. 


All inquiries are handled in the strictest of confidence WITHOUT OBLIGATION. 


Blake and Blake Genealogists, Inc. is a bonded and licensed Florida Corporation and 
has offices in the CenTrust Tower Building in Boca Raton, Florida and in Boston at the 
Braintree Hill Office Park. 


BLAKE & BLAKE GENEALOGISTS, INC. 


Florida Office Boston Office 
CenTrust Tower Building, Suite 210 25 Braintree Hill Office Park, 
4400 N. Federal Highway Suite 200 
Boca Raton, Florida 33431 Bab Braintree, Mass. 02184 


CALL TOLL FREE AT 1-800-722-5100 


FLA Lic. # GA0002010 
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Here's a gift that’s old and 


woonss! 


cake and eat it, too. 


PADIFORNIA, PRODUCE OF 


nest With Publix Gift Certificates you’re never at a loss as to what 
A gift food is a ift from the heart. wae 
the amount, they choose how to spend it at any Publix. 
They’re available at customer service desks 
or by phone. Call (305) 652-2411 in South- 
east Florida, or (813) 688-1188 in Central 


and North Florida. 

SERA SAMPLE Publix Gift Certificates. They let you give 
the best thing of all. A choice. Publix. Where 
shopping is a pleasure. 
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Gifts are in full bloom 
throughout our floral = 
when they've received an 4 
exceptional bottle of wine. : 
RNA 
Ga — Let them have their 
For those who want a holiday 
i 
{ 
| 


easier. That's because clients want the professional look that our kits 


choose us, you don't choose s 
use than any other corporate 
Each Corporate Kit includes: 

First annual shareholder minutes ¢ Deluxe, padded 
d silkscreen binder and slipbox ¢ Printed minutes and 
laws ¢ Checklist ¢ Instructions ¢ Worksheets ¢ Pocket 

Seals (that fit in kit) ¢ 20 ae hed imprinted and 

numbered stock certificates on pi ctont ¢ State Report to 


determine employmerit status * foot-noted 
and indexed minutes with subchapter “S” é \ 
Call us today, 


1(800) 432-3028, 
you'll be impressed too. 


will be too. 


You work hard to keep your clients satisfied and E. 


le over substance. Empire offers faster service and is easier tof 
. Itis also the most complete. 


MPIRE 


CORPORATE KIT COMPANY 


mpire Corporate Kits can make that work 
- But, when you 


¢ IRC plan 1244 « IRC election for section 248 ¢ Idemnifica- 
tion plan ¢ Written statement to organize corporation in 
lieu of minutes “an bylaws (printed typewriter print) 
spaced to match your insertion ¢ Federal A\ agp for 
tax I.D. ¢ Federal om 2553 for plan 1244 e plica- 

tion for State Tax I.D. * Memo pad ¢ ~ Pre-Addressed| 
printed envelopes for all forms. 


We use Federal 


Expressi 
all i t 
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he role of the lawyer as an advo- 

cate is fundamental to our pro- 

fession. A lawyer has an ethical 

obligation to be zealous in advo- 
cating his client’s cause. But a lawyer has 
no right to use the guise of advocacy to 
justify merely being a “J.E.R.C.” (Juris- 
prudence Exercised Rudely and Cal- 
lously). 

Many of us often refer to an obnoxious 
advocate as a “jerk” (with a “k” instead 
of a “c,” but that is a difference without a 
distinction). I recently received an an- 
nouncement of an ABA seminar entitled 
“How to Deal with the S.O.B. Litigator.” 
What a sad commentary on our noble 
profession when the “Esq.” following our 
names may be abbreviated because of the 
actions of a handful of lawyers who prefer 
“S.0.B.” to “Esq.” I choose to call these 
individuals “J.E.R.C.’s.” 

Jurisprudence is meant to be exercised 
in a logical, ethical, honest, and caring 
manner. The J.E.R.C. revels in being ob- 
noxious, boorish, and obstreperous. There 
is a belief among J.E.R.C.’s that a client 
will pay more for a rude lawyer than one 
who isn’t. Having observed and, unfortu- 
nately, litigated against such individuals, I 
find the client generally loses in the end. 
Every time a hearing is noticed because 
an agreement about issues that are truly 
nondebatable cannot be reached, it is the 
client who pays the bill. Unfortunately, it 
is not only the client that suffers — our 
entire system of justice is affected. The 
courts become clogged with petty vendet- 
tas and delaying tactics while legitimate 
matters must wait to be heard. 

The client who goes out to look for the 
biggest J.E.R.C. usually gets what he de- 
serves in an over-litigated and often losing 
case. However, that is not enough. We as 
observers and sometimes recipients of 
abrasive behavior cannot turn a blind eye 
to such demeanor. The J.E.R.C. should 
not be tolerated by client, attorney, or 
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On Being an Advocate 


or a “J.E.R.C.” 


by Stephen N. Zack 


judge. We cannot allow the bad lawyers 
to drive the good lawyers out of our pro- 
fession. Nor can we afford that the public 
perceive the J.E.R.C. as the image of a 
profession whose role models have been 
Thomas Jefferson and Abraham Lincoln. 

Jurisprudence should never be exercised 
rabidly and callously — it must be prac- 
ticed with logic, fairness, reason, and 
sympathy! Caring about one’s client and 
being courteous to opposing counsel and 
the court is not to be taken as a sign of 
weakness, but is the hallmark of a true 
advocate exercising the craft in an honor- 
able profession. 

Advocacy is one trait all lawyers have 
in common. Lawyers working for a corpo- 
ration on a securities case have little in 
common with a lawyer defending an illit- 
erate client’s social security disability pen- 
sion in an administrative court. A criminal 
prosecutor has little in common with a 
plaintiff’s attorney in personal injury 
cases. Each lawyer is involved in different 
issues and procedures from varying legal 


perspectives. However, each is an advo- 
cate — the basic calling of service for 
lawyers. 

A client should realistically expect from 
the lawyer/advocate: (1) Highest quality 
legal work; (2) quick reaction time; (3) ad- 
vice in plain language; (4) counsel on how 
to reach goals within the law; and (5) solu- 
tions to problems which reduce the risk 
of expensive lawsuits and litigation to a 
minimum. 

A lawyer has an ethical responsibility 
to advocate the client’s cause zealously. 
But a lawyer is simply a J.E.R.C. to cross 
the line between zealousness and irrespon- 
sible litigiousness. A lawyer has no right 
(in fact, a lawyer has a countervening legal 
and ethical obligation) to multiply the 
proceedings so as to increase costs for the 
sole purpose of delay or harassment. 

Lawyers not only must avoid frivolous 
suits, but also must avoid litigation tactics 
that needlessly obstruct litigation of non- 
frivolous claims. I am referring to such 
tactics as burdensome interrogatories, un- 
necessary or protracted depositions, 
inappropriate personal attacks, and 
“scorched earth” motion practices. All of 
these practices cause escalation of legal 
fees and increase direct and indirect costs 
of litigation entirely out of proportion to, 
and without regard for, the stakes realisti- 
cally involved. 

My basic premise is this: Adversarial 
proceedings (litigation and trial) are to en- 
gage in conflict to resolve conflict! That’s 
not the definition of “war.” The lawyer’s 
preeminent duty is to be a peacemaker — 
to resolve conflict. While wars sometimes 
cannot be avoided for whatever reasons, 
we all have a moral responsibility to seek 
peaceful solutions to issues in contention. 
Courtroom adversarial proceedings often, 
not always, reflect the failure of the peace- 
makers — a failure of competence, a fail- 
ure of communication, a failure of not 
trying, perhaps even a failure to be a 
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counselor, or a failure to understand the 
true meaning of advocacy for society’s as 
well as the individual’s sake in the justice 
system. 

While the rationale for the adversary 
system is that it is a truth-seeking device, 
that rationale can be subverted by the very 
skills that enable truth seeking. If skills are 
misused, then relevant facts are obfus- 
cated; proper evidence is excluded; legal 
issues purposely are confused; and justice 
is frustrated. So, advocacy in adversarial 
proceedings must rest on such values as 
autonomy, respect for the individual, and 
social accommodation to a decision proc- 
ess that is fair. 

In the context of all that has just been 
written, there is a significant difference be- 
tween a J.E.R.C. who has a license to 
practice law and a professional lawyer 
advocate/ adversary who is an ethical pro- 
fessional: 

© An advocate is a good communica- 
tor, with writing and speaking focused 
clearly and persuasively. An advocate is 
also a good listener. A J.E.R.C. is simply 
a smooth talker who pays little attention 
to what the client, witnesses, or jury might 
be saying. 

©® An advocate has good judgment and 


common sense that comes from experi- 
ence and natural ability that helps the 
lawyer to understand people, how they 
think and act and what motivates the cli- 
ent, adversary, jury and witness. A 
J.E.R.C. just makes a lot of noise in the 
hope that someone will pay attention. 

©® An advocate is respectful and loyal 
to a client. A J.E.R.C. talks about client 
affairs and boasts at the expense of the 
client or opposing lawyer or judge. 

© An advocate takes advantage of CLE 
opportunities, as well as broader educa- 
tion. A J.E.R.C. doesn’t care about what 
the law is and where it is going — he just 
makes it up as he goes along. 

© An advocate is creative in molding 
existing facts into an argument that will 
win for justice’s sake. A J.E.R.C. is simply 
contentious without regard for the facts 
or the law. 

© An advocate is courageous and be- 
lieves in a cause. A J.E.R.C. merely 
believes in collecting a fee. 

The Rules of Professional Conduct 
guide ethical behavior, but our individual 
self-control and professional pride and in- 
tegrity will keep the “Esq.” after our 
names and the J.E.R.C.’s from destroying 
our profession. 0 


OPENING SOON! 


ALL-NEW. 


ALL-SUITE 
ALMOST READY! 


THE RADISSON SUITE HOTEL 
— NORTH PALM BEACH COUNTY'S 
ONLY ALL-SUITE HOTEL. 


With a convenient Palm Beach Gardens 
location within the Admiralty office complex, 
the Radisson Suite Hotel is the perfect 


setting for your next meeting or to impress 
your out-of-town guests. With 160 2- and 
3-ro0om suites, this outstanding hotel will offer 
a wealth of benefits, including « Meeting 
space for up to 400 e Expert. conference, 
banquet and catering staffs e Restaurant 
and lobby bar e Tennis, pool, health club 
and jogging trail e Complimentary full 
breakfast and cocktail party each day 

Radisson’s Assured Meeting” Program to 
guarantee your meeting's success. 

The Radisson Sulte Hotel — One “suite” way 
‘to meet! 


(407) 622-4000 
RESERVATIONS WORLDWIDE 800-333-3333 ® 


Radisson Suite Hotel 
ee Palm Beach Gardens 

4350 PGA Boulevard Palm Beach Gardens, Horida 33410 

Be : At I-95 and PGA Bivd. in Palm Beach Gardens. 

m the collection of over 200 Radisson hotels and affiliates world 
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EXECUTIVE DIRECTIONS 


he Florida Bar is beginning its 
second year with 51 members on 
the Board of Governors. The in- 
crease from 42 to 51 occurred 
last year, and was an attempt to provide 
wider and more equitable representation 
among the lawyers of Florida as well as 
out-of-state practitioners. 

Of the 51 Board of Governors mem- 
bers, 45 are elected by the membership of 
the Bar. In addition to the 45, the presi- 
dent and president-elect of The Florida 
Bar, the president and president-elect of 
the Young Lawyers Division, and two 
public members appointed by the Su- 
preme Court serve on the board. The 
Young Lawyers Division representatives 
have one vote between them. In addition, 
there are three representatives on the 
board from out-of-state. 

The remaining 42 seats are distributed 
among the 20 judicial circuits in Florida. 
Each circuit is assured of one seat, and the 
remaining 22 are proportioned among the 
circuits according to lawyer population. ~ 
The current number of representatives 
from each circuit are as follows: First (1), 
Second (2), Third (1), Fourth (2), Fifth 
(1), Sixth (2), Seventh (1), Eighth (1), 
Ninth (3), 10th (1), 11th (11), 12th (1), 
13th (3), 14th (1), 15th (3), 16th (1), 17th 
(4), 18th (1), 19th (1), 20th (1). 

Each member of the Board of Gover- 
nors serves a two-year term beginning at 
the end of the annual convention. Terms 
in multi-seat circuits are staggered. 
Roughly one-half of the board seats are 
elected each year. 

The deadline for the filing of petitions 
for election is December 1. Therefore, per- 
sons interested in filing must contact The 
Florida Bar in Tallahassee to obtain the 
proper form and file their petition prior 
to December 1, 1989. 

There will be a notice in The Florida 
Bar News as to the seats that are available 
for election. After October 1, a recap of 
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the census of attorneys must be completed 
to determine if any of the apportioned 
seats must be redistributed to other cir- 
cuits. Therefore, The Florida Bar News 
will carry the certification of seats as well 
as a listing of those available for election. 

Any member in good standing of The 
Florida Bar may run for a Board of Gov- 
ernors seat. The petition must be signed 
by five active members within the circuit 
and by the candidate, indicating a willing- 
ness to serve if elected. Members of the 
board are not reimbursed for their ex- 
penses or time. There is a substantial time, 
as well as an out-of-pocket expenditure, 
commitment. There are six board meet- 
ings a year, and each meeting lasts ap- 
proximately three days. Counting travel, 
room, and board at the meetings, I would 
venture to guess that an average of $700 
per board meeting may be spent. 

A Board of Governors member is also 
expected to attend the midyear meeting, 
annual meeting, general meeting of sec- 
tions and committees, and various other 
committee meetings during the year. A 


Board of Governors member is assigned 
as liaison to certain committees and sec- 
tions, and is requested to attend some of 
those meetings. 

In addition to the time spent at a board 
meeting and in preparation for each meet- 
ing (reading through some 500 to 800 
pages of material), each board member is 
assigned as a designated reviewer to at 
least one grievance committee. The desig- 
nated reviewer must review each case that 
comes out of a grievance committee and 
has certain responsibilities for those cases. 
Certain board members are also assigned 
as designated reviewer in Clients’ Security 
Fund cases and unlicensed practice of law 
cases that arise within their circuit. Mem- 
bers also are called upon frequently to talk 
to civic organizations about the Bar and 
the law. Board members are also expected 
to attend their local bar meetings so they 
can provide feedback to the board from 
the attorneys in their circuit. 

In reviewing the biographical sketches 
of our board members, I found some in- 
teresting facts. Of our board members, 
there are 41 married and 10 single. Among 
all the board members, there are 146 chil- 
dren. The oldest member of the Board of 
Governors is 62, while the youngest is 34. 
The average age is just over 43. Most of 
the board members were born outside 
Florida (38) with only 12 being born in 
Florida and one born in Cuba. The person 
with the longest membership in The Flor- 
ida Bar is 33 years, and the least is nine. 
The average number of years as a member 
of the Bar is 22 years. 

As to education, we find a wide variety 
of undergraduate schools, many of them 
out-of-state. The University of Florida has 
the most law graduates on the board, but 
FSU, Miami, Nova, and Stetson are also 
represented. 

In asking members to describe their ar- 
eas of practice, we find most areas of the 
law represented: civil litigation, family, 
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administrative, real estate, probate, crimi- 
nal, bankruptcy, corporate, personal 
injury, workers’ compensation, and labor 
and employment law. This broad base of 
representation is healthy for the board be- 
cause certain issues demand input from 
persons engaged in that particular area of 
the law. Two members have advanced law 
degrees in the area of taxation. 

The size of the law firm varies greatly, 
from the solo practitioner to a person in 
a firm of 165 lawyers. The perception that 
the Board of Governors is controlled by 
larger law firms really does not seem to 
be true. In dividing the firms, there are 16 
with one to five members, 10 with six to 
10, three with 11 to 15, five with 16 to 20, 
three with 20 to 30, 10 with more than 30. 

A wide variety of hobbies are enjoyed: 
golf, tennis, photography, sailing, fishing, 
reading, canoeing, genealogical research, 
gardening, jogging, swimming, skiing, 
hunting, teaching, skeet shooting, racquet- 
ball, biking, Civil War history, World War 
II history, and Bar activities. 

Most of the members of the board have 
been involved with their local Bar associa- 
tion; many have served as presidents. A 
majority have served on either a grievance 
or UPL committee of The Florida Bar, as 
well as being active on other committees 
or in a section of the Bar. 

You will also find they have been active 
in local civic, religious, and other commu- 
nity involvements. We have past presi- 
dents from the Chamber of Commerce, 
the Jaycees’, Kiwanis, Rotary, Mason, 
Shrine, and United Fund. Some have 
served as presidents and directors of their 
local legal aid society, while others have 
been leaders in their alumni associations 
with their law schools. 

These members have committed them- 
selves to serving the Bar, its members, and 
the public. If you have the interest and the 
time to serve on the Bar’s Board of Gover- 
nors, talk with your current board mem- 
bers to hear a first hand account about 
service on this board.0 


Closed Shops 

By way of clarification, it should be 
pointed out that the “closed shop” ap- 
proach (June issue, “Right to Work and 
the Entertainment Industry”) is illegal, in 
that it discriminates against nonunion 
members. This is so under federal and 
Florida law. The opposite is true for what 
was referred to as the “yellow dog con- 
tract” whereby the prospective employee 
had to promise that he or she was not a 
union member and would not become one 
during his or her employment. Both ar- 


rangements are illegal. 

Leo P. Rock, Jr. 
Orlando 
Physician Interviews 


I have read with interest Laurence F. 
Leavy’s letter in response to my letter con- 
cerning physician/patient confidentiality 
after the recent amendments to §455.241. 
Mr. Leavy argues that under the amend- 
ments a court cannot compel a plaintiff 
to sign a release permitting a defense at- 
torney to conduct an informal interview 
with a treating physician. His arguments 
merit some discussion. 

First, Mr. Leavy argues that Florida 
case law precludes a trial court from or- 
dering a plaintiff to sign any such release. 
But the case law is not as clear on this 
point as Mr. Leavy suggests. For example, 
in Tootle v. Seaboard Coastline Railroad 
Co., 468 So.2d 237 (Fla. 5th DCA 1984), 
a trial court ordered a plaintiff to sign a 
release which permitted the defendant to 
take the deposition of a Social Security 
psychologist who had examined the plain- 
tiff. The Fifth District recognized that 
under the federal Social Security Act and 
federal regulations, information on record 
with the Social Security Administration 
was confidential and could only be dis- 
closed pursuant to a written authorization 
from the person to whom the information 
pertained. But the Fifth District held that 
while the written authorization exception 
contemplated voluntary authorization, a 
plaintiff could still be compelled to sign a 
written authorization because a plaintiff 
must cooperate in the discovery process 
when the facts to be discovered are rele- 
vant. The Fifth District then upheld the 
trial court’s order which compelled the 
plaintiff to sign a release which permitted 
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the psychologist to be deposed and to dis- 
close medical records. 

The Social Security Act and federal 
regulations at issue in Tootle are similar 
to F.S. 455.241. Significantly, in Campbell 
v. Wendy’s of South Florida, 495 So.2d 
890 (Fla. Ist DCA 1986), which Mr. 
Leavy cites for the proposition that a 
court cannot compel a plaintiff to sign a 
release, there was no statute that permit- 
ted informal disclosure based upon a 
written authorization. So the Tootle case 
suggests that under appropriate circum- 
stances a plaintiff can be compelled to sign 
a release. 

Second, Campbell is factually distin- 
guishable. At the time of the Campbell 
decision, Florida case law clearly permit- 
ted a defense attorney to have informal 
contacts with a plaintiffs treating physi- 
cians. Coralluzzo v. Fass, 450 So.2d 858 
(Fla. 1984). Certainly the Campbell court 
could not have foreseen that the legisla- 
ture would change the law to prohibit 
informal contacts and that its decision 
might then be used to prevent a plaintiff 
from being compelled to sign a release to 
permit such informal contacts. Campbell 
dealt with an order compelling a workers’ 
compensation claimant to furnish a writ- 
ten authorization so that an employer 
could more easily obtain South Carolina 
medical records. The case had nothing to 
do with compelling a plaintiff to sign a 
release to permit informal communica- 
tions. Since the Campbell case involved 
the informal production of medical re- 
cords rather than informal communica- 
tions, the reasons given by many courts 
for compelling a plaintiff to permit infor- 
mal communications, such as to eliminate 
nonessential witnesses, to allow for early 
evaluation and settlement of cases, to al- 
low for easier scheduling of interviews and 
depositions and to provide more sponta- 
neity and candor than would occur in a 
deposition here not involved in Campbell. 

The second main argument made by 
Mr. Leavy is that a plaintiff's counsel 
must be present during any discussion a 
defense attorney might have with a plain- 
tiffs treating physicians. In support of this 
argument, a great number of cases are 
cited which have held that a plaintiff's at- 
torney should be allowed to attend a 
defense doctor’s examination of a plain- 

(Continued on next page) 
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tiff. But there is one great barrier that 
would prevent a plaintiff's attorney from 
attending a defense attorney’s informal in- 
terview with a plaintiff's treating physician 
that is not present in a medical examina- 
tion situation — the work product privi- 
lege. Allowing the plaintiff's attorney to 
be present would allow him to discover 
the defense attorney’s mental processes, 
opinions, impressions, and. conclusions. 
At least one court has recognized that the 
work product privilege does indeed pre- 
clude a plaintiff's attorney from attending 
a defense attorney’s informal conference 
with a plaintiffs treating physician. State 
ex rel. Stufflebaum v. Appelquist, 694 
S.W.2d 882 (Mo.Ct.App. 1985). 

Based on the above, a defense attorney 
should still consider requesting the trial 
court to order the plaintiff to execute a 
release permitting informal communica- 
tions with the plaintiff's treating physi- 
cians in the appropriate case. 


TERRY D. 
Jacksonville 


Let Negligent Pay 

I’m compelled to write after reading an 
article on joint tortfeasor liability pub- 
lished in the June 1989 issue of the 
Journal. In bold print at the front of the 
article is written, “Inequitable results have 
developed in which a ‘deep pocket’ defen- 
dant is held disproportionately responsi- 
ble.” The article goes on to propose a 
remedy for this “inequity” by further limit- 
ing the recovery of innocent injured 
victims. 

The doctrine of joint and several liabil- 
ity, along with the statutory provisions for 
contribution among joint tortfeasors, pro- 
vides a completely adequate basis for 
determining who recovers and under what 
circumstances. It is the height of intellec- 
tual dishonesty to claim that “inequity” 
can be resolved by placing the entire bur- 
den of the nonpaying party on the tort 
victim. If a party’s negligence causes injury 
or damage to another, that party should 
be required to pay in full for those dam- 
ages. The doctrine of joint and several 
liability was enunciated back when our le- 
gal minds could think clearly about these 
issues. The legislature’s unfortunate abro- 
gation of the joint and several doctrine is 
not the result of caring and considered 
reasoning; it is the result of special interest 
groups exerting pressure upon our law- 
makers through shameless propaganda 


and other tactics. 

To propose that we extend special inter- 
est protection even further, to cover 
nonsettling negligent parties, is enough to 
make any compassionate person wretch. 
The entire notion that joint tortfeasors 
can be assigned percentages of negligence 
and thereby be relieved of their liability 
for an innocent person’s injuries and dam- 
ages is a complete fiction. Even a child 
knows that a person who does wrong 
should pay compensation to anyone dam- 
aged thereby. It is only after we grow up 
and ascribe to ourselves a vested interest 
in greed that we can so distort logic and 
suggest to remedy the “inequitable” by 
cruel injustice. If one joint tortfeasor is 
unable to pay on a judgment, then it 
should be the co-tortfeasor that should be 
left holding a worthless judgment for con- 
tribution, rather than requiring that the 
innocent injured party suffer all the loss 
and be left holding a judgment that he 
cannot collect fully from either of the neg- 
ligent parties causing the loss. 


M. RoBERT BLANCHARD 
Pensacola 


Legal Healer 

I enjoyed reading President Zack’s com- 
ments in the July/August Bar Journal, 
especially the concept of the lawyer as a 
healer. In my family law practice, I deal 
every day with people who are stressed 
out, angry, broke and broken, hurt and 
confused. They face poverty, destruction 
of their families, bills, and a dozen other 
devastating stresses. In the midst of this, 
they too often must cope with an oppos- 
ing counsel who seems intent on compli- 
cating the case and fomenting strife, 
simply to generate billable time. 

Long before reading the comments in 
the “President’s Page,” I have thought of 
and even described myself to friends as a 
legal healer. Simultaneous with represent- 
ing a client, I try to defuse the strong 
negative feelings which so often accom- 
pany litigation. This might take several 
forms. Perhaps it’s just taking some extra 
time to thoroughly explain to a client 
what might happen during the course of 
the litigation. Perhaps I’ll be a mini- 
counselor, trying to get a wife to be more 
reasonable about scheduling visitation or 
a husband to be more gracious in paying 
child support. Sometimes I'll encourage a 
client to make quite generous concessions 
to a spouse, hoping to “lose the battle but 
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win the war,” thus keeping intact the 
bonds of friendship, or at least the lines 
of communication. 

The ethical duties of lawyers are quite 
detailed, yet they ignore the human side 
of litigation. It is not only considered ethi- 
cal but usually considered good, tough, 
hardnosed litigation for an attorney to in- 
timidate, threaten, and browbeat an 
opposing party or counsel. Lawyers talk 
with pride about throwing an opponent 
off balance, as if this is a wrestling match 
instead of the determination of lifetime 
rights for a family of human beings. Many 
attorneys consider a dissolution case suc- 
cessful if the support award is so large as 
to financially crush the opposing payor 
or so small as to virtually impoverish the 
opposing payee. The case is won if their 
client wins custody or if the financial out- 
come is lopsided in their client’s favor, 
regardless of the long term consequences 
for the children and the parties. 

Then the case is finally over. The attor- 
ney has been paid and has gone home to 
his family and to bed. The attorney’s 
“good, tough, hardnosed” litigating has 
won the case. He sleeps peacefully. It 
never occurs to him, after he’s turned his 
back on his client, that he has driven a 
permanent wedge of hostility and distrust 
between the parties, that he has poisoned 
a relationship which the parties and their 
children will have to struggle with for 
years. 

Wonder no longer why the public has 
such a low perception of lawyers. Believe 
me, it has little to do with lawyer advertis- 
ing and much to do with the arrogance of 
lawyers and their abuse of the legal power 
which society has entrusted to them. In- 
stead of pursuing justice and truth, they 
pursue one sided victories—their selfish 
interests and those of their client. The re- 
sult is rarely just and often ugly. 

Our profession, from law students to 
legal leaders, needs to promote, as legal 
role models, lawyers who show human 
qualities. Instead, they too often admire 
the “leave no meat on the bone” legal vul- 
tures, who circle our courthouses (and 
their client’s wallets) like social scavengers. 
Lawyers will be respected and admired 
when they truly do become healers, when 
they are taught to treat both their clients 
and their opponents with kindness, cour- 
tesy, respect, and humanity. 


WILLIAM W. DouGLas 
Pinellas Park 
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The Federal Fair 
Housing Amendments 
Act ... 


... And its Effect on “Adult-Only” 
Housing for Florida’s Older Residents 


he Federal Fair Housing 
Amendments Act of 1988! be- 
came effective on March 12, 
1989. The Act both extends the 
protections of the Fair Housing Act to 
prohibit discrimination against handi- 
capped persons and families with children, 
and adds an effective method of enforce- 
ment which was lacking in the original 
Fair Housing Act of 1968.2 
This article will address the “familial 
status” aspects of the Act and its highly 
uncertain impact on existing adult-only 
ownership housing for older Floridians. 
Despite protestations to the contrary from 
its sponsors and supporters,? the Act 
places in jeopardy the continued child-free 
nature of much of the “housing for older 
persons” supposedly exempted by the Act. 


Discrimination Based 
on Familial Status 

With one major exception, for dwellings 
which qualify as “housing for older per- 
sons” as defined by the Act, it is now just 
as unlawful to discriminate because of “fa- 
milial status” in the sale or rental of any 
housing (including a mobile home) and in 
certain real estate-related transactions, as 
it is to discriminate based on race, sex, or 
national origin.4 “Familial status” is de- 
fined by §3602(k) as “one or more indi- 
viduals (who have not attained the age of 
18 years) being domiciled with” a parent, 
one having legal custody, or the designee 
of such parent or custodian. The protec- 


by Mark B. Schorr 


tion applies also to pregnant women and 
any person in the process of securing legal 
custody of an individual under 18 years 
of age.5 

Under 42 U.S.C. §3604, it is now unlaw- 
ful to refuse to sell or rent, or “otherwise 
make unavailable or deny,” a dwelling be- 
cause of a child. It is also unlawful, among 
other things, to make, print, or publish 


The legislative 
history of the Act 
is replete with 
expressions of 
congressional 
intent to protect 
the choice of many 
older Americans to 
live together in 
retirement-type 
communities 


any writing indicating any preference, 
limitation, or discrimination based on fa- 
milial status, or to represent to any person 
that a dwelling is not available because 
they have a child when it is, in fact, so 
available. 

The new Act provides for administra- 
tive enforcement by the Secretary of the 
Department of Housing and Urban Devel- 
opment, who is authorized to receive or 
file complaints, investigate, and determine 
whether reasonable cause exists to believe 
that a discriminatory housing practice has 
occurred or is about to occur. During the 
investigation period, the Secretary must 
attempt conciliation, which may include 
binding arbitration.® 

Upon making a reasonable cause find- 
ing, the Secretary is to issue immediately 
a charge (an administrative complaint) on 
behalf of the aggrieved person. A full evi- 
dentiary hearing is to be held before an 
administrative law judge,’ who may award 
actual damages and grant injunctive and 
other equitable relief. The administrative 
law judge may also assess civil penalties 
of up to $10,000 for first offenders, and 
of up to $50,000 for third-time offenders. 
Judicial review is available in the court of 
appeals.’ 

Upon issuance of a charge, the respon- 
dent or the complainant may elect instead 
to have the case heard in the district court, 
in which case the Attorney General must 
institute a civil action.? This allows any 
party to elect to have a jury trial.!° 
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Private enforcement actions by ag- 
grieved persons remain available in either 
state or federal court with a two-year stat- 
ute of limitations. No fines are awardable 
in private actions, or when a party has 
elected to have the case heard in district 
court; however, actual and unlimited puni- 
tive damages, as well as equitable relief, 
may be awarded.!! 

In all cases, the administrative law judge 
or the district court may allow the prevail- 
ing party (other than the United States) a 
reasonable attorney’s fee and costs. !2 


Exemptions 

There are three exemptions from the en- 
tire Act and four exemptions which apply 
only to the new familial status provisions. 

The Fair Housing Act as a whole does 
not apply to a single-family house sold or 
rented by its owner without the use of an 
agent or broker, providing that no adver- 
tising indicating a prohibited preference is 
used, and further provided that the indi- 
vidual does not own more than three such 
houses at any one time. In the case of a 
sale, if the owner does not reside there at 
the time of the sale or was not its most 
recent resident, then the exemption ap- 
plies only to one such sale within any 
24-month period.!3 This exemption also 
applies to the rental of rooms or units in 
two, three or four family dwellings, pro- 
viding the owner actually resides in one 
of the units, and that no advertising indi- 
cating any preference is used.'* The ex- 
emption uses the words “single-family 
house” as opposed to the word “dwelling,” 
implying that it does not apply to an 
apartment unit or even to condominium 
units within structures containing four 
units or less.!5 

The Fair Housing Act as a whole is also 
inapplicable to religious organizations 
which operate nonprofit housing for their 
coreligionists.'© Finally, the Act does not 
prohibit private clubs from providing 
lodgings which they own for other than a 
commercial purpose to their members as 
an incident to the club’s primary 
purpose. !7 

The other exemptions apply only to the 
prohibition against discrimination based 
on familial status. First, §3607(b)(1) ex- 
pressly provides that the Act does not 
limit “the applicability of any reasonable 
local, State, or Federal restrictions regard- 
ing the maximum number of occupants 
permitted to occupy a dwelling.” For ex- 
ample, many zoning codes limit the num- 
ber of occupants per dwelling unit based 
on the number of bedrooms or the square 


footage of the unit. Such land use regula- 
tions may still have the effect of prohibit- 
ing any children, or of prohibiting more 
than one child in any particular unit, 
even though the Act would otherwise 
apply. 

There are also exemptions in 
§3607(b)(2) for three types of “housing for 
older persons”: 

(1) Housing provided under state and 
federal elderly housing programs which 
HUD determines are “specifically de- 
signed and operated to assist elderly per- 
sons (as defined in the ... program),” 
under subsection (A); 


(2) Housing “intended for, and solely ~ 


occupied by, persons 62 years of age or 
older” (emphasis added), under subsection 
(B); and 

(3) Housing “intended and operated for 
occupancy by at least one person 55 years 
of age or older per unit,” under subsection 
(C), although this is qualified to require 
that only at least 80 percent of the occu- 
pied units meet the age requirement. 

Section 3607(b)(3) provides that hous- 
ing shall not fail to qualify for any of the 
housing for older persons exemptions 
merely because there were people residing 
in the housing as of September 13, 1988, 
(the date of enactment) who did not meet 
the age requirements, so long as all new 
occupants meet the age requirements, or 
because of unoccupied units, provided 
that they are reserved for occupancy by 
persons who meet the age tests. 

The “62 or over” exemption is clear and 
simple: It merely requires a head count of 
new occupants, and there are no other 
qualifications. The regulations promul- 
gated under the Act provide one excep- 
tion: Employees under the age of 62 who 
provide substantial maintenance or man- 
agement duties for the housing facility 
(and their families) may live on site.!® Be- 
cause of its more limiting effect on resales, 
and its absolute minimum age require- 
ment, few adult-only facilities are expected 
to try to qualify for this exemption. 

The “55 or over” exemption is far from 

clear, however. Section 3607(b)(2) requires 
the Secretary of HUD to develop regula- 
tions to determine whether housing will 
qualify for this exemption with such regu- 
lations requiring at least the following 
factors: 
(i) the existence of significant facilities and serv- 
ices specifically designed to meet the physical 
or social needs of older persons, or if the provi- 
sion of such facilities and services is not practi- 
cable, that such housing is necessary to provide 
important housing opportunities for older per- 
sons; and!? 
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the 80 percent requirement; and the publi- 
cation and adherence to policies and 
procedures demonstrating an intent to 
provide housing for persons 55 or older. 
Proposed regulations were published in 
the Federal Register on November 7, 
1988.20 They drew over 6,000 sets of writ- 
ten comments, including several thousand 
directed to the elaboration or lack thereof 
on the housing for older persons exemp- 
tions.2! The final regulations were pub- 
lished on January 23, 1989.22 


Adult-Only Housing in Florida 

There are no reliable statistics on the 
number of people in Florida who own or 
live in condominium, cooperative or fee 
simple dwelling units encumbered by age 
restrictions in “documents” such as decla- 
rations of condominium, cooperative 
housing association bylaws or proprietary 
leases, or subdivision restrictions such as 
a declaration of covenants. From the 
author’s experience, however, it is safe to 
say that a substantial percentage of the 
older residents of this state live in such 
“adult-only” ownership housing as owners 
or tenants. In Florida, these age restric- 
tions usually take the form of prohibiting 
permanent occupancy by children under a 
specified age, such as 16. Restrictions re- 
quiring residents to be of a minimum age, 
such as 50, are rarer. In virtually all 
instances the documents provide for 
enforcement by the condominium, coop- 
erative, homeowners, or community asso- 
ciation (herein collectively “association”) 
through its board of directors, from which 
prior approval of a sale or rental must be 
obtained. The board has the power to dis- 
approve a transfer solely because the pro- 
spective purchaser or tenant intends to 
have an underage person occupy the unit. 

Similarly, if an underage child moved 
in, or was born to the residents, the asso- 
ciation could obtain an injunction and 
force the child to move out, which often 
had the effect of requiring the parents to 
vacate the dwelling also. 

Prior to the Act, such conduct was law- 
ful, so long as the age restriction was not 
arbitrarily or selectively enforced.23 Now, 
however, such action by an association 
and its board members will be considered 
violative of §3604(a), as “otherwise 
mak(ing) unavailable or deny(ing) a dwell- 
ing” because of familial status.24 

Documentary age restrictions are found 
throughout the housing spectrum: In all 
sizes of apartment buildings or groups 
thereof, townhouses and other zero 
lot-line complexes, small lot detached 
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dwelling communities, mobile home 
parks, and even sections of single-family 
housing subdivisions. 

In terms of relevant facilities and serv- 
ices, adult-only housing in Florida runs 
the gamut from sprawling complexes with 
extensive recreation facilities and a slew 
of planned activities and services to small 
apartment buildings with nothing more 
than a swimming pool and small recrea- 
tion room on the ground floor, with every 
conceivable combination and variation in 
between. There is not necessarily any cor- 
relation between the size of a housing fa- 
cility or the extent of its appurtenances, 
and the age of its residents. All these dif- 
ferent housing facilities have in common 
is a documentary child restriction, a lack 
of any facilities designed for children, and 
a predominance of one-bedroom units. 
For the purposes of this article, four rep- 
Tesentative examples will be used. In each 
case, well over 80 percent of the units are 
occupied by persons 55 or older. 

Goldacre is a 3,000 unit apartment com- 
plex with an extensive program of activi- 
ties in its large clubhouse building: arts 
and crafts, aerobics classes, and entertain- 
ment appealing to senior citizens. It has its 
own bus service to nearby shopping, and 
the apartments themselves have physical 
accoutrements such as grabbars in the 
bathrooms and an emergency call button 
service for nursing, paramedic and other 
emergency services. Goldacre’s recreation 
facilities include several swimming pools, 
tennis courts, shuffleboard courts, and a 
par-three golf course restricted to resi- 
dents and their guests. There is plenty to 
do at Goldacre, and the existence of all 
of these services and facilities was a major 
part of the developer’s advertising 
campaign. 

Whiteacre is a 40-unit apartment build- 
ing, with nothing more than a small 
swimming pool and a ground floor recrea- 
tion room with a couple of sofas, card 
tables, and chairs. Because it fronts on a 
navigable waterway, there are some pilings 
along the seawall for tying up boats, al- 
though they have not been used in years. 

Grayacre is a 200-unit beachfront build- 
ing, with only a small percentage of year- 
round residents. It has a pool, two tennis 
courts, steam, sauna and exercise rooms, 
a ground floor card room, a “clubhouse” 
next to the pool, and a small restaurant. 
Because many of its unit owners use 
Grayacre just as a vacation home, the as- 
sociation provides maid service, which 
many of the permanent residents also use. 
Finally, Silveracre is a 50-unit fee sim- 


ple townhouse complex, with a clubhouse, 
a swimming pool, and two tennis courts. 

With the exception of Goldacre, the 
only feature which distinguishes any of 
these examples from an identical adult- 
only facility with a younger age mix is the 
developer’s original marketing effort and 
the pattern of resales. With the exception 
of Goldacre, nothing in the interiors of the 
units themselves distinguishes them ‘from 
those designed for persons of any age. In- 
deed, Whiteacre and Silveracre are charac- 
terized as “senior-oriented” as much by 
their lack of facilities and services as by 
anything else. Initially marketed to retirees 
and empty-nesters, they have retained 
their elderly nature through many years 
of resales of individual units continuing 
to draw older people attracted by the 
peace and quiet. 


The Regulations 

While the final regulations shed some 
light on the meaning and application of 
the “55 or over” exemption, many ambi- 
guities and gray areas remain with respect 
to the “significant facilities and services” 
factor of 42 U.S.C. §3607(b)(2)(i). 

The regulations do not define “signifi- 
cant facilities and services specifically 


designed to meet the physical or social 
needs of older persons.” Instead, Rule 
100.304(b)(1) contains a nonexclusive list 
of examples: “Social and recreational pro- 
grams, continuing education, information 
and counselling, recreational, homemaker, 
outside maintenance and referral services, 
an accessible physical environment, emer- 
gency and preventative health care 
programs, congregate dining facilities, 
transportation to facilitate access to social 
services, and services designed to encour- 
age and assist residents to use the services 
and facilities available~ them.” 

The Secretary expressly declined to de- 
fine precisely what appurtenances must be 
present before they are considered “signifi- 
cant,” beyond giving two examples of 
what would not be considered sufficient. 
Installing a ramp at the front entrance 
would not be considered a significant fa- 
cility to meet the physical needs of older 
persons, and providing “minor amenities 
— such as putting a couch in a laundry 
room and labeling it a ‘recreation center’” 
would not be considered a significant fa- 
cility designed to meet their social needs.” 

The preamble comments to the No- 
vember 7, 1988, proposed regulations 
elaborated on “accessible physical environ- 
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ment,” in stating that one factor the 
Department would consider is whether the 
facility has been designed to accommodate 
the changing needs of its “over 55” resi- 
dents as they experience a diminution of 
physical capacity as the years pass. Such 
an environment might include handrails 
along steps and interior hallways, rein- 
forced grabbars in bathrooms, lever-type 
doorknobs, single-lever faucets, and 
routes that allow the use of walkers, canes 
and wheelchairs.?’ Interestingly, failing to 
include many of these design features in 
new multi-family dwellings constructed 
for first occupancy after March 31, 1991, 
will constitute discrimination against 
handicapped persons under the Act as 
well.28 

This leaves the unanswered question of 
just what facilities are specifically designed 
to meet the physical needs of older per- 
sons which differ from those designed to 
ensure an accessible physical environment 
for handicapped persons of any age? 

Just as troublesome is the rule’s treat- 
ment of the “social needs” of older 
persons, with its emphasis on activity- 
oriented communities. As the Act and the 
regulations are drawn, only Goldacre 
might be said to satisfy clearly the “signifi- 
cant facilities and services” factor, and 
even then only because if the exemption 
is to have any meaning, there must be 
some housing which does qualify. For eve- 
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ryone else, the Act and the regulations 
raise more questions than answers. For 
example, the facilities and services must 
be “significant”; however, “significance” is 
not defined. Further, significance is often 
in the eye of the beholder. When com- 
pared to the more extensive recreation 
facilities in large complexes like Goldacre, 
or those geared toward active younger 
persons, the mere swimming pool and 
small recreation room in Whiteacre may 
not seem like much, but they are all that 
was desired by its residents, who sought 
above all a quiet, age homogenous 
environment. 

Another question arises with respect to 
the requirement that the facilities and 
services be “specifically designed for older 
persons.” In most of our examples, the 
only facilities which exist are facially age- 
neutral, equally enjoyable by persons of 
all ages. In a small, quiet building like 
Whiteacre, the swimming pool may ap- 
pear no different from the same pool in 
another building intended for younger oc- 
cupants. The difference is only in the 
intended and actual age of the people us- 
ing it. In a “younger” building, the 
swimming pool will often not be the quiet 
gathering place it is at Whiteacre. 

Other examples of the age of the resi- 
dents defining the character of a facility 
or service are tennis courts, golf courses, 
or even the aerobics class at Goldacre. 
Will they be considered specifically de- 
signed for oldsters merely because there 
are no youngsters? Indeed, it can be ar- 
gued that a housing facility was specifi- 
cally designed to meet the “social” needs 
of older persons not by having any signifi- 
cant facilities and services, but instead by 
having a documentary age restriction gov- 
erning the use of those facilities. 

Courts have recognized that such age 
restrictions meet the special social and 
psychological needs of the elderly, such as 
the need for the security and companion- 
ship inherent in an age homogenous 
environment. They have recognized that a 
significant proportion of the elderly popu- 
lation is equally interested in and benefit- 
ted by the mere peace and quiet and 
psychological support of an age homoge- 
nous environment, as by tangible, quanti- 
fiable accoutrements.”? This is what much 
of the over-55 housing in Florida pro- 
vides, because this is what the residents of 
that housing want, i.e., “less is more.” 
Rule 100.304(b)(1), however, is completely 
silent on the “psychological” needs of 
older persons. Instead, it appears to em- 
phasize features usually found in activity- 
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oriented communities like Goldacre. 

A housing facility without “significant 
facilities and services” may still satisfy the 
first factor in the 55 or over exemption, if 
a two-pronged test is met: The provision 
of such facilities and services is “not prac- 
ticable,” and “such housing is necessary 
to provide important housing opportuni- 
ties for older persons.” This may be 
difficult to do, however. In order to satisfy 
this alternative requirement, Rule 
100.304(b)(2) states that the owner or 
manager of the facility “must demonstrate 
through credible and objective evidence 
that the provision of significant facilities 
and services ... would result in depriving 
older persons in the relevant geographic 
area of needed and desired housing.” 

This rule lists the following factors as 
relevant: Whether the “owner or manager” 
has endeavored to provide significant fa- 
cilities and services (subject to the caveat 
that demonstrating that they are expensive 
to provide is not alone sufficient to dem- 
onstrate impracticability); the amount of 
rent charged or the price of the dwellings; 
the income range of the residents; the de- 
mand for housing for older persons in the 
relevant geographic area; the range of 
housing choices for older persons within 
that area; and the availability of other 
similarly-priced housing for older persons 
in the area. The rule concludes by stating 
that if similarly-priced housing with sig- 
nificant facilities and services is reasonably 
available in the relevant area, then the 
housing will not qualify for the exemption 
even if it otherwise satisfies the “not prac- 
ticable” test. 

Thus, the rules raise troubling questions 
for the unit owners in Whiteacre, 
Grayacre and Silveracre who decide their 
appurtenances are not sufficiently “signifi- 
cant.” They have the option of installing 
and providing appurtenances which will 
involve little or no expense, but still are 
uncertain as to what will be sufficient. For 
many associations, the cost of adding ac- 
coutrements which might more clearly be 
sufficiently “significant” would involve a 
special assessment which many of its 
members cannot afford. Further, the regu- 
lations are totally silent on the question 
of physical impracticability. At Whiteacre 
and Grayacre, there is no available land 
or space within the buildings in which to 
install any facilities. 

The dilemma of the unit owners in 
Whiteacre is clear. Even if it is clearly not 
practicable for them to add the necessary 
appurtenances, they will not qualify for 
the exemption if there are enough simi- 
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larly priced units on the market in the area 
in exempted buildings to absorb the resi- 
dents of Whiteacre who want to continue 
living in a child-free environment. If one 
looks only at Whiteacre, the supply of 
similarly priced units may well be a fore- 
gone conclusion. The alternative housing 
need only be similarly priced, and a 
ground floor unit in Goldacre will be con- 
sidered “available” as an alternative to a 
top floor unit in Whiteacre. 

On the other hand, if every Whiteacre, 
Grayacre, and Silveracre in an area is con- 
sidered at the same time, the supply and 
demand ratio changes completely. Sud- 
denly, there are thousands of residents of 
units denied the housing for older persons 
exemption chasing after units.in exempted 
housing facilities. Further complicating 
matters is the requirement that the alter- 
native housing have “significant facilities 
and services.” This would require an ex- 
amination of the appurtenances in every 
adult-only building in the area which 
meets the age test. This will be a difficult 
and expensive task. 

In HUD’s defense, it concedes that ad- 
ditional guidance is needed in providing a 
more precise definition of the “important 
housing opportunities” criterion, and that: 
Rule 100.304(b)(2) has been drawn guided 
only by statements of certain proponents 
of the Act during the floor debates.*° 


Conflict with Local Human 
Rights Ordinances 

As a result of amending their docu- 
ments to add to the existing child restric- 
tion a minimum age restriction tracking 
one of the housing for older persons ex- 
emptions, many associations will face the 
problem that many local ordinances in 
Florida prohibit discrimination in housing 
based on age. 

The exemptions excuse discrimination 
against persons with children, if the hous- 
ing facility is limited to persons of the 
defined ages. Many local human rights or- 
dinances, however, prohibit denying 
housing to persons over 18 years of age.>! 
Thus, an otherwise valid minimum age 
rental policy has failed in the face of such 
an ordinance.>2 The same ordinance, how- 
ever, has been held not to apply to defeat 
enforcement of a documentary child re- 
striction on the reasoning that the refusal 
was based not on the age of the prospec- 
tive owner or tenant but, instead, on the 
existence of a child, regardless of the 
parent’s age.*3 

However, enforcing an all-62 or a 55 or 
over rule in order to qualify for the hous- 


The 55 or over 
housing for older 
persons exemption 
is vague and opens 
the door to 
perhaps years of 
litigation on its 
construction and 
constitutionality 


ing for older persons exemption would 
appear to violate the local ordinance, 
making the exemption unavailable in lo- 
calities with such ordinances unless the 
Act is held to preempt them. 

Generally, federal legislation preempts 
state law and local ordinances when the 
federal statute contains express language 
of preemption, or when the state law actu- 
ally conflicts. Conflict will be found when 
it is impossible to comply with both stat- 
utes,34 or when the state law stands as an 
obstacle to the accomplishment of the full 
purpose and objectives of Congress.35 
Preemption will also be inferred when a 
comprehensive federal scheme of regula- 
tion intentionally leaves a portion of the 
regulated field without regulation or con- 
trols.36 Finally, state laws are also 
preempted if they interfere with the meth- 
ods by which the federal statute was 
designed to reach its goal, even if it is the 
same goal as the local law.37 

The Act contains no express language 
of preemption. On their face, the Act and 
the local ordinances deal with different 
subjects, so that one can comply with both 
statutes by allowing both families with 
children and young, childless adults. Thus, 
the prospective owner or tenant with a 
child will argue that Congress had no in- 
tention of vitiating existing state and local 
age discrimination laws. They will argue 
there is no conflict or interference with 
congressional purpose in a locality extend- 
ing the open housing concept by also 
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barring discrimination against young 


adults. The parents will argue that the 
federal act and the local human rights or- 
dinance regulate different conduct, so that 
the local ordinance is merely broader in 
scope. 

On the other hand, associations will ar- 
gue that it was Congress’ intent to pre- 
serve the option of childless housing for 
persons 55 or over, and that the purpose 
of the new documentary restrictions 
adopted in order to qualify for the hous- 
ing for older persons exemption is not 
unlawful discrimination against young 
adults, but the permissible discrimination 
against children. They will argue that the 
local ordinance does interfere with the 
method by which the Act was designed to 
reach its goal of open housing for chil- 
dren, except in the case of housing for 
older persons. 


Legislative Intent 

The legislative history of the Act is re- 
plete with expressions of congressional 
intent to protect the choice of many older 
Americans to live together in retirement- 
type communities.3* The House Judiciary 
Committee reported that it “appreciate(d) 
the interest and expectation these indi- 


viduals have in living in environments. 


tailored to their specific needs.”3? Consid- 
erable floor debate addressed the aim of 
“not disrupt(ing) the lives of senior citi- 
zens or the operation of legitimate re- 
tirement communities.” These voiced 
assurances, however, are not so clearly re- 
flected in the Act or the regulations. 
Indeed, six members of the committee, in- 
cluding Fort Lauderdale Congressman 
Clay Shaw, felt the bill was so vague that 
the overwhelming majority of adult-only 
communities would not qualify for an 
housing for older persons exemption.*! 

Generally, the floor debates reveal little 
understanding or consideration of the 
various types of age-restricted housing in 
which Florida’s older people live, includ- 
ing what may be the main characteristic 
of most of it: That it is specifically de- 
signed for peace and quiet, with an 
environment designed to meet their needs 
by emphasizing tranquility rather than tap 
dancing classes. 

It is interesting that the various studies 
cited by the House committee as evidence 
of the need for national protection for 
families with children dealt only with 
rental housing.*2 The legislative history of 
the Act reveals little evidence of a shortage 
of ownership housing for families with 
children. 
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Conclusion 


As of this writing, the author is unaware 
of any enforcement actions brought by 
HUD; however, at least one test case has 
been filed against the Department, chal- 
lenging the constitutionality of the Act as 
applied to pre-existing, adult-only owner- 
ship housing.“ 

Until some definitive answers as to the 
scope and meaning of the Act are forth- 
coming, the lifestyles of hundreds of 
thousands of older Floridians who pres- 
ently live in child-free housing which only 
arguably qualifies for the housing for 
older persons exemption will remain un- 
settled. As applied to most of the existing 
adult-only ownership housing in Florida, 
the 55 or over housing for older persons 
exemption is vague,“4 and opens the door 
to perhaps years of litigation concerning 
its construction and constitutionality as 
applied to existing adult-only housing for 
older persons in Florida.0 
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Lender Liability 


esidential 
Real Estate Financing 


by John J. Kuzinevich 


hat happens when home 
buyers learn they have 
overpaid for their house or 
that its value has declined 
steeply and they want to hold someone 
responsible? Their broker probably 
avoided discussing value, and the requisite 
privity or clear reliance was probably lack- 
ing with their appraiser.! 

The best target in a suit concerning the 
value of property may well be the lender. 
During the financing process, the lender 
makes many statements and takes numer- 
ous actions concerning the property’s 


value. The borrower expects that the 
lender will be honest and have special ex- 
pertise to evaluate the collateral and the 
applicant’s income. The collateral is dis- 
cussed often. The borrower believes that 
the property adequately secures the 
loan. Even routine statements and ac- 
tions in a simple financing may give rise 
to liability. 

This article considers the various theo- 
ries of lender liability in disputes concern- 
ing residential real estate values,? and it 
offers suggestions for effective litigation in 
this area. 
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In a typical transaction, a purchaser 
finds some property through a broker 
and, thereafter, submits a mortgage appli- 
cation to a lender. The lender makes the 
disclosures required by the Truth-in- 
Lending Act, collects the data required by 
the Equal Credit Opportunity Act or the 
Fair Housing Act, and evaluates the prop- 
erty either itself or through an independ- 
ent appraiser. While the purchaser seldom 
receives the appraisal, the purchaser 
knows that the property is being appraised 
and that the lender must be satisfied with 
the appraisal or the value of the property. 
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The lender then issues a commitment let- 
ter indicating the financing terms offered. 
In either the application or commitment 
letter there will be statements concerning 
the loan-to-value ratio. This ratio deter- 
mines a lender’s requirements for mort- 
gage insurance, property taxes, and 
hazard insurance escrows. Some time after 
the commitment letter to the purchaser is 
sent, the parties set a date for the closing. 
Any supplemental matters, such as termite 
reports, radon testing, or additional credit 
verification on the mortgage applicant, 
must be satisfied prior to the closing. Fi- 
nally, the purchase and financing are closed. 


Torts 

In all but the most unusual of mortgage 
loan transactions, the lender will evaluate 
the property used to secure the loan. The 
lender itself may appraise the property or 
hire an independent appraiser. In either 
instance, the lender may be liable to the 
borrower for negligence if it or the ap- 
praiser erroneously values the property. 

If a lender negligently values property 
and informs purchasers of an incorrect 
value, it will be liable for negligence. 
Larsen v. United Federal Savings & Loan 
of Des Moines, 300 N.W. 2d 281, 21 
A.L.R. 4th 855 (Iowa 1981).3 Because 
the lender had a financial interest 
in making the loan and because the bor- 
rower had reason to believe that the lender 
had superior knowledge which it would 
disclose, the lender was liable for all dam- 
ages flowing from the defective appraisal.4 

The statement of value need not be a 
formal appraisal. Any material misstate- 
ment of a matter affecting value may give 
rise to lender liability.5 For example, in 
Second National Bank of North Miami v. 
G.M.T. Properties, Inc., 364 So. 2d 59 
(Fla. 3d DCA 1978), the bank, an as- 
signee, was foreclosing a mortgage. The 
bank was not a holder in due course, and 
the borrowers asserted against it their 
claims against the original lender, a devel- 
oper which had misrepresented the par- 
cel’s size and use. As a result, the borrower 
grossly overpaid. The court cancelled the 
financing. Similarly, a lender is liable for 
any material misstatements concerning a 
loan once it knows or should know that 
the borrower is relying on it.° For exam- 
ple, in Holm v. Sun Bank/ Broward, 423 
So. 2d 1007 (Fla. 4th DCA 1982), the 
lender misrepresented that a mortgage was 
a mere technicality, and the property was 
not at risk. The complaint was held to 
state a cause of action for fraud. 

Whether by statements about matters 


affecting value, or direct evaluation of the 
collateral, a lender may be liable to the 
purchaser for any matter concerning 
value, if the purchaser can establish some 
reliance on the lender. This result parallels 
the recent development of a body of law 
imposing liability on accountants, real es- 
tate brokers, and attorneys to persons not 
in privity.’ As long as a person reasonably 
and foreseeably may rely on these profes- 
sionals, they may be liable for negligence. 
Most cases in this area no longer dispute 
the principle establishing liability; rather 
they are now exploring the limits of “rea- 
sonable” reliance and foreseeability. As 
such, the decisions will depend on the spe- 
cific facts presented. 


Lender Participation 

Likewise, when a lender is in a position 
to know the value of property by partici- 
pation in its development, then it is liable 
for defects affecting value. The principal 
case dealing with this facet of lender liabil- 
ity in Connor v. Great Western Saving 
and Loan, 73 Cal. Rptr. 369, 69 Cal. 2d 
850, 447 P.2d 609 (1968). In Connor, the 
bank financed a large tract development. 
The bank warehoused the land, examined 
plans and marketing strategies, and had 
the right of first refusal to finance all sales. 
Without its cooperation, which ap- 
proached that of a joint venturer, the 
developer could not have built the project. 
With this background, the lender was held 
liable to purchasers of defective homes for 
negligently failing to discover poor soil 
conditions. The court imposed a common 
law duty for the lender to monitor con- 
struction for the benefit of the purchaser.® 

Moreover, when the lender knows of 
serious problems and uses unfair tactics 
in financing, the lender will be held liable 
for all of the defects.9 

While there is substantial precedent 
which does not impose a routine duty on 
the lenders to inspect, there is a strong 
argument supported by all the cases to 
impose the duty if the lender does any- 
thing out of the ordinary course of 
financing. The facts surrounding each case 
must be examined closely, particularly in 
the present climate of lender liability suits 
in which the courts may look to find some 
action which serves as a basis for liability. 
If there is any evidence that the lender has 
done something more than verify stages 
of construction, there may be liability. 


Negligence in Financing 
Negligence in the financing process may 
arise in two ways. First, the lender owes a 
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duty of care in processing a loan. Second, 
if the lender agrees to assist a loan appli- 
cant, it cannot do so negligently. Both 
duties may be applied to the lender's 
evaluation of the collateral. 

Generally, a mortgage lender owes a 
borrower the duty to process a loan in a 
nonnegligent manner. In Jaques v. First 
National Bank of Maryland, 307 Md. 527, 
515 A.2d 756 (1986), and High v. 
McClean Financial Corp., 659 F. Supp. 
1561 (D.D.C. 1987), the borrowers com- 
plained because the loan was denied, and 
they had to obtain financing at higher 
rates elsewhere. 

No case has directly considered whether 
the duty of care first imposed by Jaques 
applies to the negligent granting of a loan 
when a problem with the collateral was 
known or should have been known to the 
lender. However, in Coastal Habitat, Inc. 
v. City National Bank, 516 So. 2d 105 
(Fla. 4th DCA 1987), the court of appeal 
affirmed the trial court’s striking a bor- 
rower’s affirmative defenses of failure to 
appraise the property properly and negli- 
gence in making the loan. The opinion 
does not discuss these issues, thus its value 
is limited. In Pellitier v. Chicopee Savings 
Bank, 23 Mass. App. Ct. 708, 505 N.E.2d 
543 (1987), rev. denied, 400 Mass. 1102 
(1987), the court stated in a footnote that 
it was not considering the question of 
whether a borrower could have a claim 
against a bank for failure to obtain an 
adequate appraisal report. Thus, contrary 
to Coastal Habitat, Pellitier suggests that 
a lender may be liable for negligence if it 
does not get a good appraisal. 

The existence of a duty may be high- 
lighted if the lender has violated some 
regulation concerning the loans it is al- 
lowed to make or the appraisals required 
by its regulators. Although Connor and 
many of the cases citing it hold that the 
statutes governing lenders do not create 
implied causes of action in favor of a bor- 
rower and are solely to protect the lender’s 
shareholders and depositors, a borrower 
may be able to use them as evidence of 
negligence. Should the case proceed to a 
jury, it is difficult to imagine that the jury 
would refuse to find negligence and not 
protect the borrower if the loan were ille- 
gal. Moreover, the lender usually has 
internal standards for the evaluation of 
collateral. Again, it is hard to imagine that 
a jury would allow a lender to violate its 
own standards. 

A second ground for liability exists if a 
lender agrees to assist the borrower and is 
negligent in its efforts.'!° Thus, if the 
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lender procures inspections or appraisals 
and reports the results to the borrower, 
the lender cannot be negligent. The lender 
may not even need to make any statement 
to the borrowers, if the borrowers know 
that the lender requires items such as ter- 
mite or radon inspections and does not 
report a problem. Silcace at closing is a 
tacit approval of all of the required 
items.!! 

Moreover, many lenders advertise that 
they will make the financing process easy, 
especially in marketing home equity credit 
lines. The lenders project the image of car- 
ing professionals ready to assist the bor- 
rower. Are these ads simple puffing or 
have they induced a borrower to rely on 
the lender? If the latter occurs, liability 
may result. 

These cases concerning misrepresenta- 
tion, participation in the development, 
and negligent financing do not make lend- 
ers into guarantors of all appraisals or 
value. Rather, in each case the lender 
made some affirmative statement or per- 
formed some specific task. A lender 
should be held responsible for its conduct 
once a representation or action is begun. 

Since there is little black letter law, the 
minimum facts required to impose liability 
are difficult to predict. However, there are 
several areas of fruitful inquiry. Does the 
simple granting of a loan imply that the 
lender is satisfied with the collateral? Does 
a statement concerning loan to value ratio 
imply that the lender has agreed to a cer- 
tain value in the property? Can informa- 
tion prepared to comply with the Equal 
Credit Opportunity Act or the Fair Hous- 
ing Act be used to establish a lender’s 
valuation of a property? 

Further, does the lender expose itself 
to liability by procuring any service from 
a third party in connection with a loan, 
such as an appraisal, a home inspection, 
a hazardous waste inspection or a termite 
inspection if the borrower knows that it is 
required? The answers to these questions 
greatly depend on the facts. However, the 
typical transaction provides a sufficient 
basis to raise these tort issues in good 
faith. 


Breach of Contract 

Assuming that the terms of the note and 
mortgage are clear, it is unlikely that a 
borrower will establish that the lender 
made any contractual agreement about 
the value of the property. However, if 
there is any ambiguity in the documents, 
or if the borrower succeeds in having the 
financing application and related docu- 


mentation construed as part of the con- 
tract, then the lender’s evaluation of the 
collateral may be a contractual duty. 

As mentioned earlier, in most transac- 
tions, the loan-to-value ratio is important. 
The ratio in large part determines escrow 
mortgage insurance and minimum income 
requirements. The borrower is well aware 
of receiving either 70 percent, 80 percent 
or 90 percent financing. 

No cases have considered whether the 
lender’s valuation of the property can be 
established through the loan-to-value ra- 
tio. Is the ratio part of the contract? Is the 
contract breached if the lender grants a 
loan with a different ratio than the bor- 
rowers had requested? Can a borrower 
argue that a lender has made a determina- 
tion of value simply by calculating this 
ratio? If the appraiser’s or the lender’s 
evaluation of the collateral reveals that the 
ratio is higher than discussed with the bor- 
rower at the time of the application, must 
the lender disclose this conclusion to the 
borrower, particularly if the lender is con- 
sciously accepting a high risk loan? Can 
the borrower argue that he wanted a cer- 
tain minimum ratio in order to protect 
against a foreclosure deficiency? 

Although there is no clear precedent, 
the questions which may be raised are not 
frivolous. Moreover, even if the applica- 
tion and ratio are not considered part of 
the contract, they still raise substantial 
questions. Was there fraudulent induce- 
ment to enter the contract or mistake giv- 
ing rise to rescission? Thus, the contract 
questions must be treated seriously. 


Breach of Good Faith 

Substantial authority is developing 
throughout the United States which im- 
poses liability upon a lender for its breach 
of fiduciary duty or good faith as in the 
case of Barnett Bank of West Florida v. 
Hooper, 498 So. 2d 923 (Fla. 1986).!2 
Moreover, since the mortgage note ordi- 
narily is a negotiable instrument, §1-203 
of the Uniform Commercial Code should 
impose a duty of good faith concerning it. 

Barnett provides a good illustration of 
the good faith requirement to disclose in- 
formation to a borrower. An investor 
borrowed money from Barnett Bank in 
order to invest with one of the bank’s 
other customers. The loan officer knew of 
substantial financial problems but did not 
warn the borrower. The court asked the 
following question: 


When a bank enters into a transaction with a 
customer with whom it has established a confi- 
dential or fiduciary relationship, and the 
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transaction is one from which the bank stands 
to benefit at the expense of the customer, does 
the bank assume a duty to disclose information 
material to the transaction which is peculiarly 
within the bank’s knowledge and not otherwise 
available to the customer? 


The court answered “yes.” While the re- 
sult is not surprising in light of the manner 
in which the question was phrased, the 
lack of any detailed evidence of a confi- 
dential relationship is surprising. The 
evidence of the relationship was a tele- 
phone conversation between plaintiff, the 
loan officer, and the investment company. 
Also the loan officer told plaintiff that the 
investment was “sound” and “approved by 
the IRS.” Under Barnett, it seems that 
anytime a borrower inquires about the 
value of the property given as security, a 
confidential relationship can be said to 
arise. 

Can a lender violate its fiduciary duty 
or duty of good faith when it grants fi- 
nancing? Again, this is an uncharted area. 
However, it appears that if the lender had 
knowledge of specific reasons to withhold 
financing based on the condition of the 
property, it may be at risk unless it dis- 
charges its obligations by disclosing the 
risk to the borrower. 


Statutory Theories 

Three types of statutes need to be exam- 
ined: (1) statutes regulating lenders; (2) 
statutes prohibiting unfair or deceptive 
practices; and (3) a unique statute in 
Massachusetts regulating disclosure of 
appraisals. 

There are no statutes which protect a 
borrower from borrowing on insufficient 
collateral. While many statutes regulate 
lenders, they are for the benefit of the 
lender’s shareholders or depositors, not 
the borrower. As discussed, Connor and 
related cases have refused to imply causes 
of action in these statutes. However, these 
statutes may still be evidence of negligence 
and used to find liability. 

Florida’s Little FTC Act, F.S. §501, et 
seq., prohibits unfair or deceptive prac- 
tices; however, it does not apply to real 
property. Some sales may include appli- 
ances or other items subject to the act. 
However, since it provides for an award 
of attorney’s fees to the prevailing party, 
its use should be considered carefully in a 
novel area. 

In Massachusetts a statute insulates 
lenders and appraisers from negligence, 
and Mass. Gen. Laws Ch. 184 §17D re- 
quires a mortgagee to give the borrower 
any appraisal used in valuing the property. 
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Presumably, the borrower is protected by 
reading the appraisal. However, the stat- 
ute then provides that the mortgagee and 
appraiser shall not be liable for the ap- 
praisal. The statute seems to protect 
lenders and appraisers without limitation, 
but no cases have interpreted it. Florida 
does not yet have similar legislation. 


Conclusion 

In litigation, both sides should recreate 
the transaction as closely as possible. The 
borrower, of course, should thoroughly 
examine every statement made and all 
documents received. However, the most 
productive area to reconstruct will be the 
process by which the lender approved the 
loan. The underwriting standards and all 
documents which mention the loan should 
be obtained. The data which the lender 
must report to its regulators should not 
be overlooked, for usually it contains 
valuable information. All advertisements 
by the lender should be examined. Did the 
lender ever tell the public that it would 
help with all of the steps in obtaining a 
mortgage or that its mortgage profession- 
als would make the financing process 
simple? 

The lender should examine all dealings 
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with the borrower. Was there anything 
said or done which would even suggest 
that the borrower was relying on the 
lender? Did the borrower know an ap- 
praisal was ordered? Were copies given to 
the borrower? Were there any discussions 
between the appraiser and the lender 
which create the appearance that the 
lender was involved in the appraisal? Did 
the lender passively rely on appraisals or 
reports prepared by third parties? If so, it 
may have good third party claims. 

Finally, proper preparation by both 
parties may avoid most of the liability 
questions. If a borrower is relying on the 
lender, a letter requesting copies of ap- 
praisals and reports should be sent, stating 
that the borrower is looking to the lender’s 
expertise. The lender should be asked di- 
rectly if it is satisfied with the appraisal. 
In turn, the lender should have the ap- 
praiser give a copy of the appraisal 
directly to the borrower so that it cannot 
be accused of misrepresentation concern- 
ing the appraisal. 

Lenders probably have more exposure 
for disputes concerning value than anyone 
had imagined. Yet, there are few clear-cut 
answers. Most cases of lender liability will 
be highly dependent on their facts since 
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there is little black letter law to be applied 
directly. The plaintiff's lawyer must be 
prepared for many obstacles because a 
lender liability case concerning value will 
raise many novel issues. Hopefully, both 
parties will be more fully informed in en- 
tering the financing, and there will be no 
dispute.0 


' Florida requires appraisers to be real es- 
tate brokers. Fra. Stat. §475.01(1)(c). The 
fairly well developed law concerning duties 
owed by brokers should apply to appraisers 
and possibly to employees of lenders who act 
like appraisers. 

2 Many lender liability suits attempt to im- 
pose liability by applying established legal prin- 
ciples to lenders. While the theories are not 
novel, usually their application to a lender is a 
matter of first impression. 

3 Larsen v. United Federal Savings & Loan 
of Des Moines, 300 N.W.2d 281, 21 A.L.R. 4th 
855 (Iowa 1981). 

‘This case follows the established law that 
an appraiser owes the purchaser a duty of care 
when he may rely on the appraisal. Alva v. 
Cloninger, 51 N.C. App. 602, 277 S.E.2d 535 
(1981); Costa v. Neimon, 123 Wisc. 2d 410, 366 
N.W.2d 896 (1985); Chemical Bank v. National 
Union Fire Insurance Co., 74 A.D.2d 786, 425 
N.Y.S.2d 818 (1980), appeal withdrawn, 53 
N.Y.2d 864, 440 N.Y.S.2d 187, 422 N.E.2d 382 
(1981); see also Price-Orem Investment Com- 
pany v. Rollins, Brown & Gunnell, Inc., 713 
P.2d 55 (Utah 1986). But see Hughes v. Holt, 
140 Vt. 38, 435 A.2d 687 (1981). 

5 Luebke v. Marine National Bank of 
Neenah, Slip.Op.No. 83-161 (Ct. App. Wisc., 
Dist. IV, January 10, 1984) (condition of soda 
bottling equipment); Second National Bank of 
North Miami v. G.M.T. Properties, Inc., 364 
So. 2d 59 (Fla. 3d D.C.A. 1978) (size and use 
of parcel); Miles v. Perpetual Savings and Loan 
Co., 58 Ohio St. 2d 93, 12 Ohio Ops. 3d 106, 
388 N.E.2d 1364 (1979) (termite inspection); 
Danaca v. Taunton Savings Bank, 385 Mass. 
1, 429 N.E.2d 1129 (1981) (plan showing zoning 
violations); Miniaci v. Palmieri, Broward Cir. 
No. 82-26501 CY, (Fla. Dec. 2, 1985); 29 
A.T.L.A. L. Rep. 167 (May 1986) (sufficiency 
of collateral). 

6 Barnett Bank of West Florida v. Hooper, 
498 So.2d 923 (Fla. 1986); Crystal Springs 
Trout Company v. First State Bank of Froid, 
732 P.2d 819 (Mont. 1987), rev'd. on prejudg- 
ment interest, otherwise affd., 736 P.2d 95 
(1987); High v. McClean Financial Corp., 659 
F. Supp. 1561 (D.D.C. 1987); Holm v. Sun 
Bank/ Broward, 423 So.2d 1007 (Fla. 4th 
D.C.A. 1982); Klein v. First Edina National 
Bank, 293 Minn. 418, 196 N.W.2d 619, 70 
A.L.R.3d 1337 (1972); Spiva v. Bryant, 
U.S.D.C. No. 84-0074B (W.D. Okla. Apr. 21, 

1986). (Lender represented that a business had 
sufficient cash flow to service a loan.) 

7 See Gordon v. Etue Wardlaw & Co., 511 
So.2d 384 (Fla. Ist D.C.A. 1987); Oberon In- 
vestments v. Angel, Cohen & Rogovin, 492 

So.2d 1113 (Fla. 3d D.C.A. 1986), opinion 
quashed, 512 So.2d 192 (1986); The Abstract 
Corporation v. Fernandez Company, 458 So.2d 
766 (Fla. 1985). 

8 Several cases also involving construction 

financing have grown out of Connor. Subse- 


quent plaintiffs have alleged that the lender was 
under a duty to inspect. the workmanship of the 
structure prior to disbursing funds. The courts 
generally have not imposed lender liability for 
structural defects because the lender’s conduct 
was less extensive than the conduct which was 
present in Connor. Simply inspecting to ensure 
that some work had been completed prior to 
disbursement, a normal activity for a construc- 
tion lender, did not give rise to a duty. Fla- 
mingo Drift Fishing, Inc. v. Nix, 251 So.2d 316 
(Fla. 4th D.C.A. 1971); Armetta v. Clevetrust 
Realty Investors, 359 So.2d 540 (Fla. 4th 
D.C.A. 1978), cert. denied, 366 So.2d 879; 
Wierzbicki v. Alaska Mutual Savings Bank, 
630 P.2d 998 (Alaska 1981); Murray v. Western 
American Mortgage Co., 124 Ariz. 387, 604 
P.2d 651 (App. 1979); Butts v. Atlanta Federal 
Savings & Loan Association, 152 Ga. App. 40, 
262 S.E.2d 230 (1979); Tokarz v. Frontier Fed- 
eral Savings & Loan Association, 33 Wash. 
App. 456, 656 P.2d 1089 (1982); Cailaizakis v. 
Astor Development Co., 4 Ill. App. 3d 163, 280 
N.E.2d 512 (1972); Zindo v. Pelican Builders, 
Inc., 367 So.2d 1294 (La. App. 1979); Allison 
v. Home Savings Association, 643 S.W.2d 847 
(Mo. App. 1982); Henry v. First Federal Sav- 
ings and Loan Association, 313 Pa. Super. 128, 
459 A.2d 772 (1983). 

9Dunson v. Stockton, Whatley, Davin & 
Co., 346 So. 2d 603 (Fla. Ist D.C.A. 1977); 
Loyola Federal Savings and Loan Association 
v. Galanes, 33 Md. App. 559, 365 A.2d 580 
(1976). These cases are a natural extension of 
Connor in that they find some extraordinary 
activity by the lender. 

0 First Federal Savings and Loan Associa- 
tion of Hamilton v. Caudle, 425 So.2d 1050, 
37 A.L.R.4th 767 (Ala. 1983); Robinson v. 
Poudre Valley Federal Credit Union, 654 P.2d 
861 (Colo. App. 1982) 

'! Alva v. Cloninger, 51 N.C. App. 602, 277 
S.E.2d 535 (1981); Danaca v. Faunton Savings 
Bank, 385 Mass. 1, 429 N.E. 2d 1129 (1981). 

12 Commercial Cotton Company v. United 
California Bank, 163 Cal. App. 3d 511, 209 
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Cal. Rptr. 551 (1985) (cannot raise frivolous 
defenses); Hustede v. Eureka Federal Savings 
and Loan, No. 265842, (Contra Costa County 
Superior Court, Cal. July 11, 1986) (cannot ar- 
bitrarily decide to apply insurance proceeds to 
the loan); K.M.C. Co., Inc. v. Irving Trust 
Company, 757 F.2d 752, 1 F.R. Serv. 3d 1095 
(6th Cir. 1985) (cannot fail to notify a borrower 
in a change in a credit line); Reid v. Key Bank 
of Southern Maine, 821 F.2d 9, 3 
U.C.C.R.S.2d 1665 (Ist Cir. 1987) (cannot ter- 
minate credit and apply funds in bad faith); 
C-K Enterprises, Inc. v. Depositors Trust Com- 
pany, 438 A.2d 262 (Me. 1981) (cannot arbi- 
trarily close accounts); Emery Waterhouse 


Company v. Rhode Island Hospital Trust Na- 
tional Bank, 757 F.2d 399, 40 U.C.C.R.S. 737 
(Ist Cir. 1985); (cannot manipulate letters of 
credit); First National Bank in Libby v. 
Twombly, 213 Mont. 66, 689 P.2d 1226, 39 
U.C.C.R.S. 1192, (1984) (cannot respond to a 
proposed loan workout in bad faith); State Na- 
tional Bank of El Paso v. Farah Manufacturing 
Co., 678 S.W.2d 661, 40 U.C.C.R.S. 764 (Tex. 
App. 1984), (cannot subject borrower to du- 
ress); and Whitney v. Citibank, 782 F.2d 1106 
(2d Cir. 1986), but see Flagship National Bank 
v. Gray Distribution System, Inc., 485 So.2d 
1336 (Fla. 3d D.C.A. 1986), rev. denied, 497 


Endorsed by: 


Now Getting 
Court Bond Is As Easy 
As Lifting A Finger. 


So.2d 1217 (1986). 


Now getting any bond needed in a civil practice is as 
easy as lifting a finger, because JURISCO will do all of 
the work; all you have to do is call. 


¢ All Court & Probate Bonds ¢ Immediate Availability 


PO. Drawer 12939, Tallahassee, FL 32317-2939, 1-800-274-2663 


THE FLORIDA BAR JOURNAL/OCTOBER 1989 23 


TT 
7 9g 

a 

Go 


The 


Independent 
Real Estate Broker 


he real estate broker is by law en- 

gaged in an agency relationship 

with the seller, and oc casionally 

the buyer.'! That relationship, 
complete with its package of fiduciary ob- 
ligations and disclosure requirements, very 
often is confused, misunderstood and to- 
tally unnatural to the relationship of the 
parties. This unhappy circumstance fre- 
quently results in real estate brokers who 
are sued, suffer exposure to their license 
privileges, and produce unhappy and disil- 
lusioned clients. Compelling serious con- 
sideration is a simple, yet effective, 
solution of redefining the real estate bro- 
ker’s role with the parties he serves as that 
of an independent contractor. 

The law of agency evolved at common 
law as the dominant legal relationship be- 
tween the real estate broker and his client. 
So intertwined is the real estate broker 
with the legal concept of agency that, 
when asked his profession, the broker fre- 
quently responds, “I am a real estate 
agent.” Courts also apply principles of 
agency law to find a fiduciary duty owed 
by the real estate broker to a client when 
certain elements of the agency relationship 
exist. Generally, consent to the agency be- 
tween broker and client, control and right 
to control the manner and type of work, 
existence of a fiduciary relationship and 
similar, traditional factors of agency will 
be used to establish the relationship.” 
However, in reality, these traditional con- 
cepts have little or no practical application 
to the real estate broker and his client. 


Presence of Agency Elements 
While little doubt exists that an employ- 
ment contract or a listing contract be- 


24 
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The courts have 
created an 
affirmative duty 
from the real 
estate broker 
to the buyer 


tween a seller and a real estate broker 
establishes a consensual relationship, it is 
difficult to find language in the standard 
real estate brokerage listing contract 
specifically creating any fiduciary 
relationship. 

It also is rare for a seller actually to 
have the right to control the broker within 
the scope of the contract relationship be- 
tween them. The broker traditionally 
functions out of his own office, pays his 
own overhead, and is independently li- 
censed. He hires and pays his own em- 
ployees, subcontractors, or subagents. His 
compensation from the seller is a contrac- 
tual sum as distinguished from a salary. 

Further, the relationship between the 
broker and the seller does not contemplate 
that the real estate broker can affect the 
legal rights of the seller. It is difficult to 
conjure up an instance where a seller 
grants to a broker plenary authority to 
alter the terms of the real estate contract, 
or even to sign it on the seller’s behalf. 
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While, theoretically, one could write such 
a scenario, it would be unusual. Certainly, 
it is not in the contemplation of the nor- 
mal listing agreement to allow the broker 
to alter the seller’s legal rights. 

How then, in the absence of these 
agency requirements, is an agency rela- 
tionship found between the seller and his 
listing broker? 


Multiple Listing 

One of the most significant marketing 
tools in the real estate industry is the Mul- 
tiple Listing Service. An MLS is created 
by boards of Realtors which establish a 
pool of shared listings from which source 
other brokers can interest prospective buy- 
ers. When the real estate office placing the 
listing in the MLS pool is not the selling 
office, both offices cooperate and divide 
the real estate commission. In order to 
find a buyer, the seller, in the listing con- 
tract with the broker, usually grants to the 
listing broker the authority to employ 
other brokers in the multiple listing dis- 
trict. That employment is accomplished by 
placing the listing in the MLS and offering 
all other Realtors a blanket, unilateral of- 
fer of subagency.? 

The legal relationship between the seller 
and the selling broker (broker who has 
not listed the property with the MLS but 
who actually sells it) to an ultimate buyer 
is consensual. The seller, through his con- 
tract with the listing broker, has agreed 
that the listing broker can employ the 
services of other brokers to locate a buyer. 
The selling broker, in submitting the con- 
tract pursuant to the listing, voluntarily 
has entered the equation. However, there 
is no such relationship between the seller 
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and the nonlisting broker, whom he prob- 
ably has never met, and in whose selection 
he has not participated. Clearly, all of the 
factors which deny the seller control with 
regard to his own listing broker are also 
present in his relationship with the selling 
broker. The seller does not even pay for 
the services of the selling broker, who sim- 
ply shares the commission which has been 
contracted between the seller and the list- 
ing broker. Obviously, the seller has not 
granted to a selling broker the authority 
to alter the seller’s legal rights. 

In an ultimate irony forged in the oven 
of pragmatism, brokers identify their li- 
censed real estate salespersons as “inde- 
pendent contractors.” The clear purpose 
is to avoid the impact of employee with- 
holding tax and Social Security obliga- 
tions. If the salesperson is an independent 
contractor, this inconsistency would mean 
that the nonlisting selling broker is the 
seller’s subagent while the salesperson in 
each of the brokers’ offices is not. 


The Real Problem 

While some abstract benefit by the 
seller is to be gained through the agency’s 
fiduciary relationship, the unanticipated 
exposure for the seller may be detrimental 
in various ways. Clearly, with the broker 
as an agent, representations made to the 
buyer by the broker in the course of the 
employment would bind the seller. Those 
representations, which conceivably might 
be erroneous or fraudulent (made by the 
broker to induce the buyer to sign the con- 
tract), nevertheless would be binding on 
the seller as the broker’s principal. 

A broker, as agent, could theoretically 
render his principal, the seller, liable as a 
result of an automobile accident which oc- 
curs while the broker is driving a prospec- 
tive buyer to the seller’s property. As a 
true agent, a seller (or a buyer in a buyer’s 
brokerage) in infinite ways may have li- 
ability imposed upon him as a result of the 
broker’s conduct. 

The agency relationship as applied to 
the broker, however, makes the broker the 
true party at risk. While the broker has 
an obligation of fair dealing to all parties, 
the agency relationship and its imposed 
fiduciary and disclosure responsibilities to 
the principal (buyer or seller) in this set- 
ting, often places the broker in an 
awkward, dangerous, and impossible 
predicament. 
© Example 1 — Typical Closing Scenario 

The following closing room scenario is 
a tragedy too frequently replayed: Enter 
the seller and a listing broker, who sit on 


one side of the table. Enter the buyer and 
the selling broker, who sit on the other. 
Each party to the transaction refers to his 
own broker. Each party confides in and 
expects his own broker to assert that 
party’s interest at closing. Too often the 
brokers comply with that misconceived 
polarization. The selling broker has a rela- 
tionship with the buyer and may not even 
know the seller. Yet, under the current 
applicable law of agency, he is the seller’s 
agent. The buyer is unaware that he has 
no broker and that the person in whom 
he has confided is the fiduciary and confi- 
dant of the seller. 


@ Example 2 — Which Principal Gets 
Preference? 

A buyer requests to be shown a home 
in a specific area. The broker has half a 
dozen homes in that area which might fit 
the buyer’s specifications. Each selection 
is a reaffirmation of the broker’s fiduciary 
obligation to one seller and an abdication 
of that responsibility to all other sellers 
listed with him whose homes could have 
qualified. Which house does he show first? 


© Example 3 — Let’s do it my Way! 

Seller, a take-charge person, knows that 
a true agency relationship grants him the 
right to control the agent as to the means 
to be employed in order to achieve the 
goal of the agency. Accordingly, he writes 
his broker as follows: 

“In pursuing my listing you will: 

(a) advertise it weekly in every major 
newspaper in the state. I will personally 
dictate the advertisement. 

(b) deal with it personally and not allow 
salespeople to show it. 

(c) show it first (before showing other 
properties) to prospective buyers. 

(d) use only the attached prepared 
monologue in describing my property. 

(e) wear a jacket bearing my family crest 
when you show my property.” 

Few, if any, independent brokers would 
submit to that kind of control. 


© Example 4— A Real Buy! 

The broker, in an effort to sell a piece 
of commercial property, deliberately over- 
states its income threefold to the buyer. 
An innocent seller is unaware of the repre- 
sentation upon which the buyer relies to 
purchase the property. Six months later, 
the buyer sues the seller. Clearly, the inno- 
cent seller is responsible for any material 
misrepresentation made by the agent in 
the course of the agent’s employment. 
This appears to be true even though the 
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broker might have been motivated only 
by his own desire to earn a commission 
for himself. Curiously, had the broker’s 
salesperson, an independent contractor, 
made the same deliberate misrepresenta- 
tion, the seller would not automatically 
be vicariously liable. 


@ Example 5 — Blood is Thicker! 

A broker’s mother comes to town and 
needs a place to live. The broker finds a 
listing in his own MLS book and submits 
an offer on behalf of his mother. The bro- 
ker is obliged to disclose all of his 
mother’s confidences regarding the trans- 
action to the seller, but is not permitted 
to reveal the seller’s confidences to his 
own mother. The broker, under law, has 
a fiduciary relationship with the seller, 
whom he may never have met, but must 
spurn such a relationship with his mother, 
the buyer, or be subject to being disci- 
plined as an undisclosed dual agent. 

The foregoing examples demonstrate 
the confusion born of the fiction of the 
agency relationship. State legislatures, in 
an attempt to deal with the problem, have 
required early mandatory disclosures. Pro- 
fessional real estate organizations have 
created task forces to meet the problem. 
Real estate brokers are being instructed 
by professional booklets entitled, “Who is 
my Client?” 


The Dilemma of Dualism 

All state regulatory real estate statutes 
and professional real estate organizations 
prohibit and punish undisclosed dual- 
agency by a real estate broker. An agent 
has a responsibility to advise the parties 
with whom he is dealing as to where his 
loyalties are bound. Curiously, the general 
law of the agency,‘ professional organiza- 
tions and some regulatory statutes, while 
not endorsing or encouraging them, ap- 
pear to tolerate disclosed dual agencies. 
Such agencies are created when an ex- 
change of properties occurs or, perhaps, 
when buyers’ broker shows his own listed 
property. In those instances, the burning 
question is, “whose agent is the broker?” 
The apparent answer is that he is the agent 
of both the buyer and the seller, inasmuch 
as both parties have consented to the 
multiple relationship. 

However, the term “dual agent” is a 
contradiction in terms. The very essence 
of the fiduciary relationship giving rise to 
the agency is the obligation of disclosure. 
The disclosure must be pervasive, giving 
the principal all of the agent’s knowledge 
concerning all the matters relating to the 
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agency. In the situation where the broker 
represents both parties (buyer and seller), 
this is often an impossibility. For example, 
if a buyer confides that he will pay up to 
$100,000 for a parcel but wishes the bro- 
ker to prepare an initial contract offering 
$90,000, must he reveal to the seller that 
the buyer will go higher? If he does so, he 
has breached his fiduciary relationship 
with the buyer. If he does not do so, the 
broker has breached his fiduciary obliga- 
tion to the seller. Clearly, disclosure of the 
dualism, or consent thereto, is inadequate. 
Brokers occasionally enter a dual 
agency relationship without recognizing 
the exposures. A classic case occurs when 
the broker receives an agreed sum from 
the buyer for finding the buyer a specific 
location. As it is agreed that the broker 
will be paid by the buyer, the broker is 
referred to as a buyer’s broker. What, then 
occurs when the broker selects a site loca- 
tion for the buyer from the broker’s own 
MLS book? In submitting the MLS offer 
to the buyer on behalf of the seller, has the 
broker become entitled to a commission 
from the seller as well? If so, where do the 
broker’s loyalties lie? What are his disclo- 
sure obligations? With whom is he a 
fiduciary? Must he spurn the seller’s bro- 
kerage in order to avoid an impossibly 
exposed position? With the advent of the 
buyer’s brokers, the entire issue of dual 
agency has been placed sharply in focus. 


The Buyer's Broker 

The use of a buyer’s broker has in- 
creased dramatically in recent years. The 
buyer’s broker relationship tests the logic 
and mettle of subagency and creates a 
poignant indictment of the whole sub- 
agency concept. To be sure, it poses a 
myriad of problems. 

The issue of confidentiality is very im- 
portant to the membership of the MLS. 
Often the MLS listing contains confiden- 
tial information concerning the seller and/ 
or his motivations. The relationship be- 
tween seller and listing broker are com- 
promised when a buyer’s broker accesses 
the property listing information through 
the MLS. 

Can a buyer’s broker share in the com- 
mission paid by the seller to the listing 
broker? The corollary to this question is 
whether the mere acceptance by the 
buyer’s broker of a portion of the selling 
broker’s commission makes the buyer’s 
broker the agent of the seller. Can a listing 
broker agree to give a portion of his listing 
commission to another broker, who is a 
buyer’s broker, in order to effectuate the 


sale? Does that make the buyer’s broker 
also the agent of the seller and expose the 
buyer’s broker to problems attendant to 
dual agency and conflicts of interest? 

Does the listing broker’s refusal to share 
a listing commission with buyer’s broker 
violate Art. 22 of the Realtor’s Code of 
Ethics, which requires the Realtor to util- 
ize the services of other brokers upon 
mutually agreed upon terms which are in 
the best interest of the client. Can a listing 
broker ethically refuse to share his com- 
mission with a buyer’s broker who brings 
a purchaser, at seller’s listed price and 
terms, on the sole basis that the buyer’s 
broker is legally incapable of accepting 
subagency of that seller? Is such a refusal 
in the best interests of the seller, the listing 
broker’s principal? In fact, does the seller 
care with whom the listing broker shares 
his commission so long as an acceptable 
sale has been effectuated? 

What is the effect of the subagency con- 
cept on an exchange of property arranged 
through the MLS system? Is not the bro- 
ker agent for both buyer and seller as to 
the respective properties involved? Even 
though the dual nature of the agency is 
disclosed to all parties, are there not im- 
portant confidences delivered by the 
principals to the brokers? 

What happens when a Realtor wishes 
to purchase an MLS listing on his own 
account, but desires the selling broker’s 
part of the commission? While it is ludi- 
crous to suggest that such a person has 
accepted an offer of subagency from the 
seller, can the listing broker decline to de- 
liver such offer to the seller? If accepted 
by the seller, can the listing broker refuse 
to share his commission with the buyer/ 
broker? If he refuses, has he not damaged 
his principal? On what basis would the 
selling broker be iegally obligated to share 
his commission, as no subagency can 
exist? 


Making the Square 
Wheel Round 

At the epicenter of the real estate bro- 
ker’s problem is the changing role of his 
fiduciary responsibilities. The tempo of 
this change in recent years has been accel- 
erated by new technology and new sophis- 
tication in the industry. The computer has 
substantially increased the real estate bro- 
ker’s inventory. It has increased his ability 
to employ the services of infinitely more 
salespersons. New tax laws have spawned 
tax-free exchanges and other innovative 
devices which leave the broker scratching 
his head and attempting to identify his 


principal. 

Into the vortex of that maelstrom of 
more people, more inventory, changing re- 
lationships, the courts have added their 
own complexity. They have extended the 
parameters of the broker’s fiduciary re- 
sponsibility beyond the realm of agency 
relationship. On public policy grounds the 
courts have created and expanded an af- 
firmative duty from the real estate broker 
to the buyer. They have imposed upon the 
seller and his broker, as the seller’s agent, 
the affirmative obligation to disclose de- 
fects known to them, which may not be 
apparent to the buyer. See Johnson v. 
Davis, 480 So.2d 625 (Fla. 1985). While 
the courts have not referred to this obliga- 
tion as a fiduciary responsibility to the 
buyer, it appears to have all of the hall- 
marks of the same, e.g., full disclosure, 
honest dealing, protection beyond caveat 
emptor, etc. In the real world of selling, it 
is the broker who is at risk in trying to 
identify where and how the fiduciary obli- 
gation to the seller ends and the disclosure 
obligation to the buyer, imposed by law, 
begins. 

The courts in effect have rendered every 
broker a de jure undisclosed dual agent. 
The courts accomplished this incompati- 
bility by an explosive mixture of the 
broker’s fiduciary relationship with the 
seller and the affirmative obligation to dis- 
close latent defects. The suggestion is a 
line that the broker, as agent of seller, can 
safely walk. In extreme cases, the obliga- 
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tion appears fair and easy to identify. 
What about disclosure in these instances? 

(a) Eight years earlier, under a prior 
owner, a murder had been committed in 
the house. 

(b) Termites had been eradicated and 
repairs made. 

(c) The city commission is contemplat- 
ing a change to commercial zoning one 
block away which would change the na- 
ture of the neighborhood. 

(d) The schools in this housing district 
were rated the poorest in the country. 

Finding the line between fiduciary obli- 
gation to the seller and responsibility to 
the purchaser, if it exists, depends upon 
the facts of each transaction. If a solution 
exists to this problem, then it lies in the 
alteration of the legal relationship between 
the real estate broker and the person he 
serves. Clearly, such an alteration should 
not and must not change the moral and 
professional nature of the service rendered 
by the broker. To be effective, the altera- 
tion must excise the following three 
elements imposed by law in the brokerage 
relationship: the fiduciary obligation; the 
power to bind the principal who neither 
contemplates being, nor wishes to be, 
bound by the actions of a broker; and the 
obligation of the broker to function under 
the direction and control of the seller. 

Whether the real estate industry can 
survive such a sweeping change is not 
known. If we eliminate the agency rela- 
tionship and the fiduciary obligations it 
imposes, then what remains between the 
seller and the broker in a conventional 
brokerage is a simple, straightforward re- 
lationship of independent contractor. The 
broker would represent neither the buyer 
nor seller. He would be a self-employed 
professional middleman who would earn 
a commission upon bringing together a 
willing buyer and a willing seller. With 
independent contractorship, the broker 
would enjoy his rightful place as a true 
party in interest in the real estate contract 
engendered and created by him, rather 
than being identified in a mere footnote 
to that contract. 

The acid test as to what constitutes an 
independent contractor is found in the 
right to control. If a person who is hired 
is subject to the control and direction of 
another merely as to the result to be ob- 
tained,® he is an independent contractor. 
But if he is subjected to the control of 
another as to the means to be employed 
in securing the result, he is a servant 
(agent).”? For employment to give rise to 
an agency (employee) relationship, the 


principal must have the right to prescribe 
the manner in which the work is executed, 
including the methods and details by 
which the desired result is to be accom- 
plished. Thus, one who contracts to do a 
specific piece of work for an individual 
executes the work entirely in accordance 
with his own ideas without direction with 
respect to details is an independent 
contractor. 

Our society offers many examples of 
similar middleman services which appear 
to exist on a professional basis without the 
fetters, exposures and confusion of the 
agency relationship, e.g., stock broker, 
mortgage broker, auto broker, and yacht 
broker. The public is protected in these 
transactions by the same court system that 
enforces any breach of fiduciary duty aris- 
ing out of the agency. It should be noted 
that in addition to civil remedy, the errant 
real estate broker is also subject to crimi- 
nal and licensure sanctions. 

Why not simply create a clear statutory 
definition of the responsibilities of the real 
estate broker to the public and the grant- 
ing of a cause of action against a real es- 
tate broker for losses resulting from his 
misconduct? The statute creating such 
code of conduct would declare that, from 
the effective date of that legislation, the 
relationship of the real estate broker to his 
client would be that of an independent 
contractor. The legislative act would allow 
the parties to create an agency relationship 
if they expressly, in writing, choose to do 
so. Without the anguish created by anti- 
quated and confusing notions of fiduciary 
relationships, it would enforce fair dealing 
by an independent real estate broker. 
Such a solution would offer to the general 
public a clear understanding of the role 
of the broker in a transaction and of the 
alternatives in the event of broker’s mis- 
conduct. Civil remedies would exist in ad- 
dition to criminal and professional 
license sanctions. 


Survival of the MLS 

No reidentification of the real estate 
broker’s legal relationship can be allowed 
to compromise the MLS. To do so would 
be devastating to the real estate industry 
and clearly would subject the industry to 
the criticism of throwing out the baby 
with the bath water. 

Whether the concept, blanket unilateral 
offer of subagency, was authored by the 
National Association of Realtors, or an 
imaginative broker seeking understanding 
as to how the parties relate is important 
only to commercial legal history buffs. 
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What is important is that the subagency 
was a natural consequence of and built 
upon the notion that the real estate broker 
bore an agency relationship with the per- 
son who employed him and that the 
subagency took root, i.e., was adopted by 
the National Association of Realtors and 
the state and local boards of Realtors as 
the prescribed legal relationship for the 
MLS. 

If the real estate industry should rede- 
fine its role with its clients from that of 
agency to that of independent contractor- 
ship, it would naturally follow that the 
MLS would constitute a unilateral offer 
of subcontractorship. A unilateral offer of 
subcontractorship is more akin to the real 
world of the MLS than is the fiction of 


subagency. 
Conclusion 


The real estate industry is presently 
moored in the flotsam of an irrelevant, 
illogical and dangerous legal concept. The 
agency concept does not do justice either 
to the real estate broker or to the general 
public. In recent years the role of the bro- 
ker as an agent has become more convo- 
luted by artifice and contrivance in an 
industry trying to salvage an unworkable 
legal structure. The solution lies in a statu- 
tory reidentification of the real estate 
broker as an independent contractor, and 
at the same time, providing rigid 
standards for his conduct.0 


' Professor Warren A. Seavey in Restate- 
ment of Agency §1, Law of Agency §3 gives the 
following definition of agency: “Agency is a 
consensual, fiduciary relation between two per- 
sons, created by law by which one, the princi- 
pal, has a right to control the conduct of the 
agent, and the agent has a power to affect the 
legal relations of the principal.” 

2 The legal requirements of agency are: (1) 
The relationship must be consensual. That is, 
both parties must agree to its existence. (2) A 
fiduciary relationship must exist between the 
principal and the agent. (3) The agent must 
function under the control and direction of the 
principal within the scope of the agency. (4) 
The agent must have the ability to affect the 
legal rights of his principal. 

3A blanket unilateral offer of subagency is 
a unilateral offer made by the listing broker to 
all other members of his Multiple Listing Serv- 
ice. It is an offer to make any such other 
member who secures a purchaser for the subject 
property a subagent and to share, on a stipu- 
lated basis, the real estate commission. 

4 Am. Jur. 2d Agency, §242. 2 Fa. Jur. 2d 
Agency, §74. 

52 Fra. Jur. 2d Agency, §108. 

6 Drum v. Pure Oil Co., 184 So.2d 196 (Fla. 
4th D.C.A. 1966). Wilson v. Sandstrom, 317 
So.2d 732 (Fla. 1975). 

7 City of Boca Raton v. Mattef, 91 So.2d 644 
(Fla. 1956). 
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Tax Inquiry service whenever you use it in conjunc- 
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n October 1, 1988, the Florida 
Legislature repealed F.S. 
§713.347 (1987), which was 
known as the trust fund sec- 
tion of the Mechanic’s Lien Statutes.! This 
section had granted important new legal 
rights to subcontractors and material sup- 
pliers of general contractors in that, for 
the first time under Florida law, construc- 
tion contract progress payments paid by 
an owner to a general contractor became 
trust funds in the hands of the general 
contractor to the extent they were ear- 
marked for payment to subcontractors 
and suppliers. In the author’s 
opinion, as beneficiaries of 
these trust funds, subcontrac- 
tors and suppliers arguably 
could have required general 
contractors to segregate these 
trust funds from their own 
funds. They also could have re- 
quired an accounting and dis- 
bursement of those funds, and 
may have been able to avail 
themselves of certain addi- 
tional rights that beneficiaries 
traditionally have enjoyed un- 
der the common law of trusts. 

The repeal of F.S. §713.347 
would appear to reinstate gen- 
eral contractors as the sole 
legal and equitable owners of 
construction funds paid to 
them by owners. However, at 
the same time that the Florida 
Legislature repealed F.S. 
§713.347, it enacted §8 of Ch. 
88-397 which has been identi- 
fied as F.S. §713.346.2 While 
this section fails to impose an 
express trust on construction 
funds in the hands of general contractors, 
subcontractors and suppliers may be able 
to argue successfully that the new 
§713.346 at least impresses a constructive 
trust on construction funds held by the 
general contractor for their benefit. 

This article addresses the respective 
ownership rights of general contractors, 
subcontractors and suppliers in construc- 
tion funds disbursed to the general con- 
tractor prior to the enactment of F.S. 
§713.347; how those ownership rights 
were altered by §713.347; and what the 
implications of the new §713.346 may be 
as far as determining who is the legal and 
equitable owner of construction funds dis- 


bursed by the owner to the general 
contractor.3 


A Historical Perspective 

Prior to the enactment of F.S. §713.347 
on October 1, 1987, there was no Florida 
statute that dealt with the issue of who 
owned construction funds disbursed by 
the owner to a general contractor that 
were earmarked for payment to subcon- 
tractors and suppliers.4 However in the 
case of Aetna Casualty & Surety Co. v. 
Bank of Palm Beach, 373 So.2d 687 (Fla. 
4th DCA 1979), the Fourth District ad- 
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Contract 
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Still an Issue? 


by Terrence J. McGuire 


dressed the issue and held that progress 
payments paid by an owner to a general 
contractor were the general contractor’s 
property unencumbered by any legal or 
equitable claim of subcontractors and 
suppliers. 

The dispute in that case was between 
the general contractor’s surety and the 
general contractor’s bank. The general 
contractor held an account at the bank 
and had also obtained a loan from the 
bank. The general contractor received pro- 
gress payments from owners and depos- 
ited them in that account. The general 
contractor defaulted on the loan, and the 
bank exercised its right of setoff against 
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the general contractor’s bank account. 
The general contractor, therefore, had no 
ability to pay its subcontractors and sup- 
pliers, and its surety was then forced to 
pay the subcontractors and suppliers. The 
surety in turn sued the bank for conver- 
sion alleging that the progress payments 
deposited into the account were ear- 
marked for the subcontractors and suppli- 
ers and the bank had knowledge of this. 
Not finding any Florida statute that re- 
solved the dispute, the Fourth District 
found that: 

In the absence of statute or stipulation other- 
wise, the general responsibility of 
the contractor is credited in con- 
tracting with him, and his general 
resources are drawn on by him in 
executing the contract. Money or 
checks paid to him as the work 
progresses are the property of the 
contractor unencumbered by any 
trust, just as are payments to oth- 
ers for goods manufactured or 
services performed. The contrac- 
tor’s banker may receive such 
checks and is not bound to see to 
their application, nor to ascertain 
the state of the contractor’s ac- 
count with each contract; nor if he 
knows it, need he govern himself 
in anywise with reference thereto. 
No wrong is done to the contrac- 
tor’s surety in recognizing the 
contractor’s full title to such checks 
by taking them on deposit with all 
the consequences ordinarily attach- 
ing to such deposit.> (Citing with 
approval Kane v. National Bank of 
El Paso, 56 F.2d 534 (Sth Cir. 
1982).) 

The problem created by rec- 
ognizing the general contrac- 
tor’s “full title” to construction 
contract progress payments 
was that it ignored the situ- 
ation in which general contrac- 
tors diverted progress payments which 
were earmarked for specific subcontrac- 
tors and material suppliers and paid the 
proceeds to third parties. This is a com- 
mon problem for subcontractors and 
suppliers. General contractors ordinarily 
have numerous construction projects un- 
der way at the same time, and are under 
great pressure to maintain an adequate 
cash flow so that the various jobs are com- 
pleted on time. 

When the cash flow falls short, the gen- 
eral contractor may divert funds which are 
earmarked for subcontractors and suppli- 
ers on one job to others which may be at 
a more critical stage of construction. Of 
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course, prior to the enactment of 
§713.347, the unpaid subcontractors and 
suppliers had recourse under the mechan- 
ics’ lien statute in that they could perfect 
a claim of lien against the owner’s prop- 
erty® or file a criminal complaint for 
embezzlement against the general contrac- 
tor.? However, in the event that the 
subcontractor or supplier failed to perfect 
his lien rights under F.S. §713.08 in a 
timely fashion, or in the event the owner’s 
real property was already heavily mort- 
gaged at the time the project commenced, 
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the subcontractor or supplier found the 
provisions of §713.08 of little help. Like- 
wise, prosecuting the errant general 
contractor under F.S. §713.34(3) for em- 
bezzlement might have satisfied the sub- 
contractors or suppliers’ desire to punish 
the general contractor for the unlawful di- 
version, but it did not afford the subcon- 
tractor or supplier a vehicle for possible 
recovery of monies due him. 


The Advent of F.S. §713.347 

In the author’s opinion, the Florida 
Legislature sought to address the inequi- 
ties of the situation just described in 
enacting F.S. §713.347. Section 713.347 
became law on October 1, 1987, and pro- 
vided that a general contractor who 
received construction funds that were 
owed by him to his subcontractors and 
suppliers held those funds in trust for the 
subcontractors and suppliers and was pro- 
hibited from using them for any other 
purpose. This new statute clearly changed 
the general contractor’s status from that 
of an outright owner of the construction 
funds to that of being a trustee who held 
those funds for the benefit of subcontrac- 
tors and suppliers. 

Section 713.347 did not set forth the 
particular duties of the general contractor 
as trustee, nor the corresponding rights of 
subcontractors and suppliers as beneficiar- 
ies. In the absence of such guidance, the 
writer suggests that traditional trust law 
principles would have applied. Therefore, 
the general contractor, as trustee, would 
have had to keep the trust funds segre- 
gated from his own.® Moreover, the 
general contractor would have had the 
duty to account to the subcontractors and 
suppliers as beneficiaries. From the 
standpoint of the beneficiaries, application 
of traditional trust law principles would 
have afforded them substantial new pro- 
tections in that as beneficiaries they would 
have had the right to demand disburse- 
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ment of the particular funds held by the 
general contractor and earmarked for pay- 
ment to them, and would have had the 
right to demand an accounting from gen- 
eral contractor as trustee of these funds. 
In addition, the beneficiaries arguably 
would have had at least four additional 
rights that would have been significant. 


Right to Pursue 

Trust fund beneficiaries most certainly 

would have had the right to pursue those 
funds in the hands of a third party in the 
event they were misapplied by the trustee, 
general contractor, and were disbursed to 
a third party who had notice that they 
were trust funds.!° It is basic, black letter 
law that a person to whom trust property 
is transferred takes it subject to the trust 
in the event he had notice that the prop- 
erty was trust property at the time of the 
transfer.!! As the Fifth District stated in 
CenTrust Sav. Bank v. Barnett Bank 
Trust Co., 483 So.2d 867 (Fla. Sth DCA 
1986): 
Just as every owner of a legal interest has the 
right that others shall not, without legal excuse, 
interfere with his possession or enjoyment of 
his property, or adversely affect its value, so the 
beneficiary as an equitable owner of the trust 
res, has the right that third persons shall not 
knowingly join or participate with the trustee 
in a breach of trust. The wrong of participation 
in a breach of trust has two (2) elements: (1) 
an act or omission which furthers or completes 
the breach of trust by the trustee; and (2) 
knowledge at the time that a breach of trust 
was occurring or the legal equivalent of such 
knowledge. !2 

As the First District Court of Appeal 
pointed out, in CenTrust, the problem in 
all of these types of cases is whether the 
third person had knowledge of sufficient 
facts so that he knew or should have 
known upon reasonable inquiry that a 
breach of trust was being committed. 
However, to the extent that the subcon- 
tractors or supplier could have put to- 
gether sufficient facts to establish either 
actual knowledge on the part of the third 
party of the breach of trust or at least 
sufficient knowledge to have placed upon 
the third party a duty to inquire, the sub- 
contractor or supplier should have been 
able to recover the trust funds from the 
third party. 

In the instance where the errant general 
contractor was a corporation, the subcon- 
tractor or supplier would have had the 
right to hold personally liable those offi- 
cers and agents of the corporation who 
personally participated in the conversion 
of the trust funds.!3 In the case where the 
general contractor was an individual, the 
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conversion of the trust funds by the gen- 
eral contractor would simply have pro- 
vided an additional cause of action to the 
subcontractor or supplier who already had 
a cause of action against the general con- 
tractor in any event for breach of contract 
— that is, failure to pay the subcontractor 
or supplier in accordance with the terms 
of the contract. However, in the situation 
where the general contractor was a corpo- 
ration and trust funds were converted by 
it, the subcontractor or supplier could 
have had a cause of action not only 
against the corporation itself, but against 
the officers or agents of the corporation 
who participated in the conversion.!* As 
indicated in 18 Am. Jur. 2d, Conversion 
§73, in which an officer or agent of the 
corporation aids or assists in the conver- 
sion of a third person’s property he is 
personally liable and cannot avoid liability 
by asserting that he acted on behalf of the 
corporation. In the instance where the 
corporate general contractor was insol- 
vent, this additional right to proceed 
against the individuals in the corporation 
who personally participated in the conver- 
sion would have become all important to 
the unpaid subcontractor or material 
supplier. 

A third important right that subcon- 
tractors and suppliers arguably would 
have had as trust fund beneficiaries would 
have been the right, in the event of the 
bankruptcy of the general contractor, to 
have claimed the identifiable trust pro- 
ceeds in the hands of the bankruptcy 
trustee as their property not subject to the 
unsecured claims of the debtor.!5 As rec- 
ognized in 9 Am. Jur. 2d Bankruptcy 
§261, there are a number of state common 
law and statutory constructive trusts the 
viability of which are not threatened by 
inclusion of the debtor’s interest in the 
property of the bankruptcy estate. In ad- 
dition, in Selby v. Ford Motor Co., 590 
F. 2d 642 (6th Cir. 1978), the court of 
appeals addressed whether the Michigan 
“trust fund” statute in effect at that time 
(which was similar to §713.347) created a 
sort of “traditional” trust under Michi- 
gan’s state law that was sufficient to make 
the trust property held by a bankrupt gen- 
eral contractor immune from the claims 
of the general contractor’s general credi- 
tors. The Selby court answered the ques- 
tion in the affirmative and determined 
that construction funds held by the gen- 
eral contractor in trust for subcontractors 
and suppliers under the Michigan trust 
fund statute were immune from the gen- 
eral contractor’s creditors’ claims. 


As of this writing, 
no bankruptcy 
court in Florida 
had interpreted 
§713.347 


As of this writing, no bankruptcy court 
in Florida had interpreted §713.347. The 
Sixth Circuit’s opinion would, therefore, 
have been persuasive authority in regard 
to this issue. A further point in support 
of this argument would have been that, at 
the time the facts giving rise to the Selby 
case occurred, the old bankruptcy act was 
in effect which act was silent concerning 
the bankruptcy estate’s interest in trust 
property. As of November 6, 1978, the 
new bankruptcy code specifically recog- 
nized that “to the extent the bankrupt 
debtor’s interest in property consisted only 
of legal title and not the equitable interest, 
that trust property become property of the 


estate only to the extent of the legal title 
held by the debtor.”!6 


The Right to Contest 

Under §713.347 it is arguable that in the 
instance when the general contractor con- 
verted trust funds and then filed bank- 
ruptcy, the wronged subcontractors and 
suppliers could have contested the general 
contractor’s discharge due to the conver- 
sion.'7 On a number of occasions, subcon- 
tractors and suppliers have attempted to 
have bankruptcy courts declare the debts 
owed to them due to the conversion non- 
dischargeable under §523(a)(4) of the 
Bankruptcy Code.!® That section provides 
as follows: “A discharge under Section 
727, 1141, 1228(a), 1228(b), or 1328(b) of 
his title does not discharge an individual 
debtor from any debt ... for fraud or 
defalcation while acting in a fiduciary ca- 
pacity... .”!9 

While apparently the federal courts will 
ordinarily look to the particular state’s law 
to determine whether a trust exists for 
purposes of deciding whether such prop- 
erty is “trust property” not subject to the 
claims of the debtor’s unsecured creditors, 
the question of whether a general contrac- 
tor is acting as a “fiduciary” within the 
scope of §523(a)(4) has been consistently 
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plies only to express or technical trusts 
and does not extend to implied or con- 
structive trusts which are imposed on 
transactions by operation of law as a mat- 
ter of equity.2! However, it has also been 
held that when a statutory trust fund 
clearly defines a trust res and charges the 
trustee with affirmative duties, such stat- 
ute can create the necessary fiduciary rela- 
tionship contemplated in §523(a)(4).22 On 
this basis, federal courts have declared 
that the trust fund statutes of both 
Oklahoma and New York created sufficient 
express or technical trusts to impose a 
“fiduciary” relationship upon a general 
contractor within the scope of 11 U.S.C. 
§523(a)(4).3 

Again, although no Florida bankruptcy 
court had an opportunity to address the 
issue of whether §713.347 made a general 
contractor a “fiduciary” within the scope 
of §523(a)(4), the statute clearly and ex- 
pressly created a trust in the hands of the 
general contractor. Further, it directed the 
general contractor to use such trust fund 
for no other purpose than for the benefit 
of the subcontractors and materialmen 
who were entitled to it. Based upon these 
factors, a substantial argument could have 
been made that, under §523(a)(4), a gen- 
eral contractor receiving construction con- 
tract funds from an owner received them 
as a fiduciary within the scope of 
§523(a)(4) to the extent that these funds 
were earmarked to be paid to the debtor’s 
subcontractors and suppliers. Conse- 
quently, a conversion of those funds by a 
general contractor prior to filing bank- 
ruptcy might well have prevented him from 
obtaining a discharge from those debts 
owed to the affected subcontractors and 
suppliers. 


Repeal of §713.347 


The repeal of §713.347 ostensibly extin- 
guishes the concept that subcontractors 
and suppliers are beneficiaries of trust 
funds held by general contractors. If that 
in fact is the case, then as of October 1, 
1988, the general contractor is once again 
the outright owner of construction con- 
tract payments received by him from an 
owner regardless of whether some portion 
or all of the payments were meant to be 
paid to his subcontractors or suppliers. 
However, at the same time that §713.347 
was repealed, the Florida Legislature en- 
acted §8, 1988 Fla. Laws, Ch. 88-397 (to 
be codified as F.S. §713.346 (1988)). In- 
stead of expressly making construction 
funds held by the general contractor trust 
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funds held for the benefit of subcontractors 
and material suppliers, the new statute 
requires the general contractor to pay from 
such funds, once received, the undisputed 
contract obligations for labor, services, or 
materials provided on account of such 
improvements. 
In the event the general contractor fails 
to pay the undisputed contract obligations 
“within thirty (30) days of the date the 
labor, services, or materials were furnished 
and payment for such labor, services, or 
materials became due, or within thirty (30) 
days after the date payment for such la- 
bor, services, or materials is received, 
whichever last occurs,” an unpaid subcon- 
tractor or material supplier can now sue 
the general contractor under the expedited 
procedures provided therein,2 and is enti- 
tled to certain remedies.” It is certainly 
arguable that the “remedies” subsection of 
the new statute implicitly recognizes an 
equitable or beneficial interest of subcon- 
tractors and suppliers in construction 
funds received by the general contractor 
from the owner. Ch. 88-397, §8(4), pro- 
vides the unpaid subcontractor or supplier 
the right to: 
(a) An accounting of the general contractor’s 
use of the payment from the owner; 
(b) A temporary injunction against the gen- 
eral contractor presumably to prevent him 
from wrongfully converting the construction 
funds that were meant to be paid to the subcon- 
tractors or suppliers; 
(c) Prejudgment attachment against the gen- 
eral contractor under Chapter 726 of the Flor- 
ida Statutes, and 
(d) Such other legal or equitable remedies as 
may be appropriate in accordance with the re- 
quirements of law. 
Finally, §8(5) provides that “remedies 
specified in subsection 4 must be granted 
without regard to any remedy at law and 
without regard to whether irreparable 
damage will be done or not.” 
It would appear, that based upon the 
enactment of §8(4)(a) through (4)(d) of 
Ch. 88-397, a reasonable argument can 
now be raised by a subcontractor or mate- 
rial supplier that a general contractor 
holds construction funds received by him 
from the owner in at least an implied or 
constructive trust to the extent the con- 
struction funds are meant to be paid to the 
subcontractor or supplier. First, in Flor- 
ida a right to an accounting ordinarily ex- 
ists in only two instances: (a) Where there 
exists a trust or fiduciary relationship; or 
(b) where the complicated nature of the 
transactions between the parties necessi- 
tates an accounting.”’ In subsection 4(a), 
it seems apparent that what the Flor- 
ida Legislature was addressing was not a 
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need by general contractors to account to 
their subcontractors or suppliers due to 
the complicated nature of the transactions 
between them. Rather, it would appear 
that by enacting subsection (4)(a), the leg- 
islature intended to acknowledge a trust 
or fiduciary relationship between the gen- 
eral contractor and his subcontractors or 
suppliers sufficient to grant to the latter 
by statute the right to an accounting. 
Thus, although the language in subsection 
(4)(a) does not expressly create a trust, it 
would appear that a substantial argu- 
ment could be made that, at least by 
implication, it recognizes a construc- 
tive trust relationship between general 
contractor and his subcontractors and 
suppliers. 

Further, while temporary injunctions 
and prejudgment attachments are not nec- 
essarily granted only in situations in which 
a fiduciary or trust relationship exists, in 
the context of Ch. 88-397, §§8(4)(b) and 
8(4)(c) appear to be directed to “enjoin- 
ing” or “attaching” the very proceeds in 
the hands of the general contractor that 
the subcontractor or materialman in ques- 
tion is entitled to be paid. To that extent, 
these subsections may be construed fur- 
ther to recognize a beneficial or equitable 
interest of the subcontractors or suppliers 
in the construction funds that might be 
defined as a constructive trust. 

If the provisions of Ch. 88-3978 can be 
construed as imposing, at least by implica- 
tion, a constructive trust upon construc- 
tion funds held by the general contractor 
and meant for payment to subcontractors 
and suppliers, then the question becomes, 
other than the rights afforded to the sub- 
contractor or supplier by those subsec- 
tions, does the subcontractor or supplier 
have additional rights as a trust benefici- 
ary? In other words, can the subcontractor 
or supplier pursue constructive trust funds 
in the hands of a third party who was 
aware or should have been aware of the 
constructive trust at the time the funds 
were received by him? Can the subcontrac- 
tor or supplier hold liable those individu- 
als in a corporate general contractor who 
participated in the conversion of the 
constructive trust funds? Can the subcon- 
tractor or material supplier claim the iden- 
tifiable constructive trust proceeds as 
property not subject to the claims of the 
general contractor’s unsecured creditors in 
the event of the general contractor’s bank- 
ruptcy? And, finally can a subcontractor 
or material supplier successfully contest 
the general contractor’s discharge in bank- 
ruptcy due to an alleged conversion of 


constructive trust proceeds? 

The answer to the last of these four 
questions appears to be “no,” since it is 
clear from case law that §523(a)(4) of the 
Bankruptcy Code is only applied in situ- 
ations in which express or technical trusts 
exist and not where implied or construc- 
tive trusts are raised by operation of law.”9 
However, the answers to the other three 
questions are less clear. The author would 
submit that, in the event Florida courts 
subsequently construe §§8(4)(a) through 
8(4)(d) of Ch. 88-397 as recognizing at 
least by implication, a constructive trust 
situation, then unpaid subcontractors or 
material suppliers may very well be al- 
lowed to avail themselves of these addi- 
tional rights or remedies. For instance, in 
regard to whether the beneficiary of a con- 
structive trust (as opposed to an express 
trust) can pursue the constructive trust 
property which has been wrongfully trans- 
ferred by the constructive trustee to a 
third party with notice, the general rule 
appears to be that a constructive trust 
beneficiary can pursue the trust property 
in the hands of the third party just as in 
an express trust situation.*° Therefore, 
given the appropriate factual circum- 
stances, there would seem to be no reason 
why a subcontractor or material supplier, 
as a constructive trust beneficiary, could 
not pursue construction contract funds 
wrongfully disbursed by the general con- 
tractor to a third party with notice of the 
constructive trust. 

In the event the Florida courts declare 
that §8, Ch. 88-397 creates a constructive 
trust, a wronged subcontractor or suppli- 
ers might be able to hold liable those 
individuals in a general contractor corpo- 
ration who participated in the wrongful 
conversion of constructive trust assets. As 
long as a trust relationship is recognized 
by the courts, there would seem to be little 
reason for the courts to decide differently 
on this issue simply because the trust is 
constructive rather than express. 

Finally, as to whether the wronged sub- 
contractor or material supplier would 
have the right, in the event of the bank- 
ruptcy of the general contractor, to claim 
the identifiable constructive trust proceeds 
in the hands of the bankruptcy trustee as 
property not subject to the claims of the 
general contractor’s unsecured debts, 
again, if the Florida courts recognize that 
the new statute does indeed create a con- 
structive trust, then Florida bankruptcy 
courts may be inclined to defer to Florida 
courts to answer this question in the 
affirmative.3! 
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Conclusion 

An article that appeared in the April 
Florida Bar Journal discussed the imprac- 
ticality of treating construction funds held 
by general contractors as trust funds. The 
argument is that general contractors must 
be allowed to use construction funds re- 
ceived from the owner as their own, 
unencumbered by any trust fund concept, 
in order to conduct their day-to-day busi- 
ness properly. This may very well be the 
case, and this consideration may have lead 
the Florida Legislature to repeal §713.347. 
However, in enacting Ch. 88-397, §8, the 
Florida Legislature has only served to fur- 
ther confuse the issue for the courts and 
for the construction industry since a rea- 
sonable argument still can be raised that 
general contractors who receive construc- 
tion funds from owners hold them in a 
constructive trust to the extent those 
funds are earmarked for subcontractors 


_ and suppliers.0 


' Fla. Laws 1658, 1988, Ch. 88-397, §9. 

2 Fla. Laws 1657 and 1658, 1988, Ch. 88- 
397, §8. 

3 See M. Lewis, Criminal Misapplication of 
Construction Funds-Myth and Reality, 63 Fra. 
B. J. 4 (April 1989), for a good discussion of 
the difficulties encountered in criminally prose- 
cuting general contractors for diversion of 
construction funds. This article will discuss the 
possible civil rights and remedies that subcon- 
tractors and suppliers. may have in the misap- 
propriation of construction funds by general 
contractors. 
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6 Fra. Stat. §713.08 (1985). 

7 Fra. Stat. §713.34(3) (1985). 

8 See 56 Fra. Jur. 2d Trusts §53 (1985). 

9 See 76 Am. Jur. 2d Trusts §505 (1975). 
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Co., 156 So 498 (Fla. 1934); see also, Note, 
Liens: Mechanics & Materialmen’s Liens: Okla- 
homa Trust Fund Provisions, __— Ox1a. L. 
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and other trust fund beneficiary rights dis- 
cussed hereafter under a similar Oklahoma 
trust fund statute. 
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Trust Co., 483 So. 2d 867 (Fla. 5th D.C.A. 
1986); 76 Am. Jur. 2d Trusts §257 (1975). 

12 Td. at 869. 
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240 (Fla. 3d D.C.A. 1968); 18 Am. Jur. 2d 
Conversion §73 (1985); see Note, Liens: Me- 
chanics & Materialmen’s Liens: Oklahoma 
Trust Fund Provisions, ___ Oxta. L. Rev. at 
206 (1978). 

14 Id. 

15 See Selby v. Ford Motor Co., 590 F. 2d 
642 (6th Cir. 1978); 9 Am. Jur. 2d Bankruptcy 
§261 (1980); see Note, Liens: Mechanics & Ma- 
terialmen’s Liens: Oklahoma Trust Fund Provi- 
sions, OKA. L. REv. at 205 (1978). 

16 11 U.S.C. §541(d) (1978). 

17 See 11 U.S.C. §523(a)(4) (1979); Carey 
Lumber Co. v. Bell, 625 F. 2d 370 (Sth Cir. 
1980); see Note, Liens: Mechanics & Materi- 
alsmen’s Liens: Oklahoma Trust Fund Provi- 
sions, ___ Ox a. L. Rev. at 203 (1978). 

18 11 U.S.C.A. §523(a)(4) (1979). 

19 Id. 

20 See Matter of Boyle, 819 F. 2d 583, 592 
(Sth Cir. 1987); In re Kelley, 84 B.R. 229 
(Bankr. M.D. Fla. 1988); In re Clemens, 83 
B.R. 945 (Bankr. N.D. Ohio 1988). 

2! Matter of Boyle, 819 F. 2d 583, 592 (Sth 
Cir. 1987); In re Clemens, 83 B.R. 945 (Bankr. 
N.D. Ohio 1988). 

22 See infra Carey Lumber Co. v. Bell, 625 
F.2d 370 (Sth Cir. 1980). 

2 See infra Carey Lumber Co. v. Bell, 625 F. 
2d 370 (Sth Cir. 1980); Matter of Kawczynski, 
442 F. Supp. 413 (W.D. N.Y. 1977). 

24 Fla. Laws 1657, 1988, Ch. 88-397, §8(1). 

3 Fla. Laws 1657-1658, 1988, Ch. 88-397, §8(3). 

26 Fla. Laws 1658, 1988, Ch. 88-397, §8(4). 

27 See Parliament Ins. Co. v. Hanson, 676 
F. 2d 1069 (Sth Cir. 1982); 1 Fra. Jur. 2d Ac- 
counting §§17-19 (1977). 

28 Fla. Laws 1658, 1988, Ch. 88-397, 
§§8(4)(a), 8(4)(b), 8(4)(c). 

29 See infra Carey Lumber Co. v. Bell, 625 
F. 2d 370 (Sth Cir. 1980); infra In re Kelley, 84 
B.R. 229 (Bankr. M.D. Fla. 1988); infra In re 
Clemens, 83 B.R. 945 (Bankr. N.D. Ohio 1988). 
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F. 2d 642 (6th Cir. 1978). 
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CRIMINAL _LAW 


Double Jeopardy 


After State v. Smith 


his article attempts to explain 

the current state of double jeop- 

ardy law in Florida and suggests 

that while State v. Smith, —_— 
So.2d —_, 14 FLW 308 (Fla. 1989), re- 
solves some of the retroactivity questions 
plaguing the lower courts,'! double jeop- 
ardy law is likely to remain “a veritable 
Sargasso Sea which could not fail to 
challenge the most intrepid judicial 
navigator.” 

In State v. Smith, the court held the 
double jeopardy analysis adopted in Cara- 
wan v. State, 515 So.2d 161 (Fla. 1987), 
has been statutorily abrogated, but will 
apply to convictions based upon crimes 
committed before July 1, 1988—the effec- 
tive date of the recent legislative amend- 
ments to F.S. §775.021 (1988 Supp.). 

Although Smith is concerned with the 
effect of the recent amendments to FS. 
§775.021, in light of Carawan, the doc- 
trinal problems in Florida have their roots 
in Missouri v. Hunter, 459 U.S. 359 
(1983), holding that with respect to cumu- 
lative sentences in a single trial the double 
jeopardy clause does no more than pre- 
vent the sentencing court from prescribing 
greater punishment than the legislature in- 
tended. Up until the recent statutory 
amendments, the Carawan decision was 
the heart of modern double jeopardy juris- 
prudence in Florida, but that Carawan 
owed its existence to Missouri v. Hunter 
is not readily apparent, thus both need be 
explained. 

Respondent Hunter was convicted of 
robbery with the use of a dangerous 
weapon and armed criminal action. The 
Missouri Court of Appeals determined 
that the robbery and armed criminal ac- 
tion offenses were the “same offense” 
under the Blockburger test. Under Block- 
burger v. United States, 284 U.S. 299 
(1932), where a defendant claims that he 
is being punished twice for the same of- 
fense, the separateness of the two offenses 


Does the Smith decision 
reaffirm Cantrell, and 
does it mean that 
double jeopardy 
protection under the 
Florida Constitution is 
co-extensive with the 
protection afforded by 
the federal constitution? 
These are presently 
unanswerable questions 


by David W. Henry 


is determined by asking whether each of- 
fense contains an element of proof which 
the other does not.* Because the two stat- 
utes did not require proof of separate 
elements, the Missouri Court of Appeals 
reversed the conviction on double jeop- 
ardy grounds, although noting that the 
state legislature had clearly intended that 
a defendant be subject to conviction and 
punishment for both offenses.° 

The U.S. Supreme Court reversed, 
noting the Missouri Legislature could con- 
stitutionally prescribe cumulative punish- 
ments for violation of its first-degree 
robbery statute and its armed criminal ac- 
tion statute. The Court held that when a 
legislature specifically authorizes cumula- 
tive punishment under two statutes, 
regardless of whether those two statutes 
proscribe the “same” conduct under 
Blockburger, the prosecutor may seek and 


the trial court may impose multiple con- 
victions and cumulative punishments in a 
inole trial 


Constitutional Balkanization? 

As now interpreted by a majority of the 
members of the U.S. Supreme Court, and 
as explained by Justice Marshall in his 
dissent in Missouri v. Hunter,’ “double 
jeopardy” in one trial setting has no mean- 
ing independent of state law. After Mis- 
souri v. Hunter, the problem for Florida 
and other state courts is simply one of 
ascertaining legislative intent. The real 
impact of the holding in Florida was not 
explained until the Fifth District’s opinion 
in Wilkins v. State, _So.2d__, 14 F.L.W. 
1045 (Fla. Sth DCA 1989). Wilkins recog- 
nized that the Supreme Court effectively 
balkanized® the meaning of the U.S. 
Constitution by reducing the double jeo- 
pardy analysis to a question of legislative 
intent. Here, “balkanization” presumably 
means delegating to the states the power to 
determine or define which offenses con- 
stitute the “same offense” under the double 
jeopardy clause of the constitution. The 
“balkanization” metaphor warrants addi- 
tional commentary, because it neatly 
characterizes Hunter to the extent that 
Hunter evidences a willingness among some 
members of the Supreme Court to allow 
the states to define constitutional pro- 
tections. 

Analysis of the “balkanization” meta- 
phor might well begin with H.P. Hood & 
Sons v. DuMond, 336 U.S. 525 (1949). 
There the Court discussed the risk that 
local protectionist measures could effectu- 
ate an economic balkanization of Amer- 
ica.!° The Court essentially concluded that 
by drafting the commerce clause the fra- 
mers expressed their belief and desire that 
our new nation should operate as one eco- 
nomic unit rather than as separate sover- 
eigns to avoid the tariffs, protectionist 
tendencies, and political struggles which 
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characterized the Balkan states of Eastern 
Europe at various times in history.!! 

It is helpful to compare the role legisla- 
tive intent plays in double jeopardy 
analysis under Hunter with the type of 
metaphorical balkanization evident in 
Solem v. Helm, 463 U.S. 277 (1983). There 
the Supreme Court embarked upon a pro- 
portionality analysis in a challenge by the 
defendant that his conviction and en- 
hanced punishment as a recidivist violated 
the eighth amendment prohibition against 
cruel and unusual punishment.!2 Put sim- 
ply, the Court was asked whether the 
punishment fit the crime.!3 The Court ex- 
amined the sentences imposed for commis- 
sion of the same crime in other states.!¢ 
By looking to punishment schemes in 
other states, the Court reduced the eighth 
amendment inquiry to a survey of legis- 
lative enactments, thus catering not to 
constitutional, but majoritarian values 
as articulated by the various state 
legislatures. 


Has the Supremacy Clause 
been Undermined? 

Analogously, the Supreme Court has 
attempted to define “obscenity” or “por- 
nography” under criminal statutes by 
assessing “contemporary community stan- 
dards.”!5 Any definition of “obscenity” 
incorporating community standards for 
purposes of the first amendment suffers 
from the same infirmity present in Solem 
and Hunter — eradication of nationally 
applicable Supreme Court Justice-made 
rules for majoritarian values. 

In Missouri v. Hunter, the Supreme 
Court balkanized the U.S. Constitution 
when it refused to articulate nationally- 
applicable rules of construction under the 
constitution and opted for the rules of 
construction envisioned by state courts 
and legislatures. As such, the answer to 
the question, “Are these crimes the same 
under the Constitution?” could change 
with each legislative session in Florida. 
Solem and Hunter effectuate a doctrinal 
“balkanization” by permitting the substan- 
tive protections afforded by the U.S. 
Constitution to be defined or shaped by 
state law. Two recent Supreme Court deci- 
sions involving capital punishment and 
“dial-a-porn” perpetuate this preference 
for balkanized standards. 

The U.S. Supreme Court’s holding in 
Missouri v. Hunter undermines the dic- 
tates of the supremacy clause. Because 
Missouri v. Hunter, renders double jeop- 
ardy analysis in one trial setting a question 
of legislative intent, an unsettling problem 


arises: The several state legislatures may 
define the phrase “same offense” differ- 
ently. The requirement in Art. VI “that the 
[U.S.] Constitution shall be the supreme 
law of the land” implicitly means that the 
Constitution shall be given a uniform 
meaning applicable to all of the states.!7 
That state law must conform to constitu- 
tional standards'® does not mean that the 
constitution should be conformed to state 
law. The potential ramifications of Mis- 
souri v. Hunter are far-reaching because, 
as Justice Marshall noted in Hunter, the 
number of prior convictions is “often criti- 
cal to the collateral consequences that an 
individual faces” under habitual offender 
statutes, for example.!9 

Suppose that a defendant is convicted 
of multiple offenses in jurisdiction A offer- 
ing minimal double jeopardy protection, 
but in the other 49 states his conduct 
would sustain only one conviction. Fur- 
ther suppose that the same defendant is 
arrested in state B for the commission of 
an offense arising from a separate criminal 
episode. Upon discovering the defendant’s 
criminal history in state A, the state prose- 
cutor might obtain grounds for charging 
the defendant under the recidivist statute 
of state B, although he may have commit- 
ted only one prior offense under the law 
of 49 of the 50 states. 

Conversely, suppose the defendant com- 
mits several crimes in one state which has 
unusually protective double jeopardy stan- 
dards. Then, an individual who would be 
a recidivist under most state laws would 
lack the number of prior offenses neces- 
sary to support a recidivist charge under 
the statutes of another state, yet be a dan- 
gerous individual warranting recidivist 
treatment. These scenarios raise issues of 
fundamental fairness or the possibility of 
public danger. In any event, the Florida 
Supreme Court’s holding in Carawan lies 
on fairly liberal constitutional shoals. That 
opinion, discussed below, created a rela- 
tively protective “single evil” analysis 
encompassing the Blockburger test and a 
“rule of lenity.” 


Rise and Demise of Carawan 
Carawan owed its brief existence to the 
door opened by Missouri v. Hunter, 
which reduced double jeopardy analysis 
under the U.S. Constitution to a question 
of legislative intent.2° An understanding 
of Carawan makes more clear the effect 
of the amendments to F.S. §775.021(4) 
(1987). The appellant, Carawan, was con- 
victed for attempted manslaughter, aggra- 
vated battery (shooting the victim), and 
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shooting into an occupied structure. Fol- 
lowing the dictates of Hunter and thinking 
it lacked clear guideposts of legislative in- 
tent, the Florida Supreme Court in 
Carawan surveyed the statutory land- 
scape, specifically the rules of construction 
under §775.021(4) and harvested those 
rules it thought were needed for ascertain- 
ing legislative intent, but these were not 
ordinary rules of construction. Because of 
Hunter those rules assumed constitutional 
stature as Florida’s double jeopardy stan- 
dards—doctrinal balkanization in full 
bloom. 

Justice Barkett’s Carawan opinion em- 
ployed what may fairly be termed a “single 
evil” analysis which attempts to give op- 
erative effect to three rules of statutory 
construction—the first rule being that 
express statements of legislative intent 
govern. The latter two rules come into 
play only in the absence of clear legislative 
intent.2! The second rule of construction, 
according to Carawan, is that courts 
should use the Blockburger test to decide 
which convictions constitute the same of- 
fense for double jeopardy purposes. 
Finally, the court noted that even though 
two or more offenses might be separate 
offenses under Blockburger, the rule of 
lenity (which requires that ambiguities be 
resolved in a manner favorable to the ac- 
cused) operates to avoid absurd or unrea- 
sonable results arising from application of 
the Blockburger test alone. The court then 
concluded with little discussion that the 
appellant’s convictions for attempted man- 
slaughter and aggravated battery ad- 
dressed the “same evil,” and therefore 
both could not stand.?2 

The Florida Supreme Court’s mistake, 
at least in the eyes of the legislature, was 
in believing that the third rule, the “rule 
of lenity,”23 had some application beyond 
due process vagueness attacks.”4 By enact- 
ing Ch. 88-131, §7, Laws of Florida, the 
state legislature rejected the Florida Su- 
preme Court’s “single evil” analysis and 
clarified §775.021(4) by adding subsection 
“(b).” F.S. §775.021(4)(a-b) (Supp. 1988) 
now provides in part: 

(a) 

For the purposes of this subsection, offenses 
are separate if each offense requires proof of 
an element that the other does not, without 
regard to the accusatory pleading or the proof 
adduced at trial. 

(b) The intent of the Legislature is to convict 
and sentence for each criminal offense commit- 
ted in the course of one criminal episode or 
transaction and not to allow the principle of 
lenity as set forth in subsection (1) to determine 


legislative intent. Exceptions to this rule of con- 
struction are: 
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1. Offenses which require identical elements 
of proof. 

2. Offenses which are degrees of the same 
offense as provided by statute. 

3. Offenses which are lesser offenses the 
statutory elements of which are subsumed by 
the greater offense. 

By enacting the new law, the state legis- 
lature made clear that under §775.021(4) 
the Blockburger test alone (subsection 
“(a)” above) would serve as the single 
standard by which to determine « hether 
charged offenses were the “same offense” 
for double jeopardy purposes. 

The importance of the Florida Supreme 
Court’s holding in Smith now comes into 
focus. There the issue was whether the leg- 
islative amendments applied retroactively. 
The majority in Smith held that the 
amendments would not apply retroac- 
tively—apparently believing that applica- 
tion of the statute would be analogous to 
imposing an ex post facto law because if 
given retroactive effect, defendants would 
receive additional punishment.”6 Thus, un- 
der Smith, double jeopardy claims arising 
from crimes committed prior to enact- 
ment of the amendments would continue 
to warrant “single evil” analysis. The more 
compelling question raised by the Smith 
holding involves the meaning of the dou- 
ble jeopardy clause under Art. I, §9 of the 
Florida Constitution. 


Carawan Reincarnated? 

The most intriguing aspect of the Smith 

decision is not what was said, but what 
was not said. Recall the certified question 
in Smith: 
In applying, Carawan v. State, 515 So.2d 161 
(Fla. 1987), to the facts of this case, do convic- 
tions and sentences for the crimes of sale of one 
rock of cocaine and possession with intent to 
sell that same rock of cocaine violate the dou- 
ble jeopardy protection provided by the state 
and federal constitutions? 

While the certified question expressly 
raises the question of the meaning of Flor- 
ida’s Constitution, the Smith majority 
ignored the issue. The majority’s failure 
to even mention Art. I, §9 of the Florida 
Constitution is remarkable, indeed, be- 
cause Justices Ehrlich, Overton, and 
Grimes had been a part of the Carawan 
majority. The Carawan opinion was sig- 
nificant because the court stated in dicta 
that the double jeopardy clause of the 
Florida Constitution provides more pro- 
tection to criminal defendants than that 
afforded under the double jeopardy clause 
of the U.S. Constitution as narrowly de- 
lineated by the Burger and Rehnquist 
Courts: 

We find that our own double jeopardy clause 


If the Supreme 
Court were to 
revitalize Carawan 
on constitutional 
grounds, the 
legislature would 
be powerless to 
change double 


jeopardy analysis 
without amending 
the constitution 


in Article I, section 9, Florida Constitution, 
which has endured in this state with only minor 
changes since the constitution of 1845, was in- 
tended to mirror th[e] intention{s] of those who 
framed the double jeopardy clause of the fifth 
amendment.2’ 

The Florida Supreme Court recognized 
that the original intent of the framers of 
the constitution was to prevent not only 
subsequent trials for the same offense, but 
multiple punishments in one trial setting 
as well. Remarkably, in their discussion 
of Florida’s Constitution, the Carawan 
majority overlooked their earlier holding 
in State v. Cantrell, 417 So.2d 260 (Fla. 
1982), which held that Art. I, §9 of the 
Florida Constitution should be construed 
in the same manner as the double jeop- 
ardy clause of the U.S. Constitution. 

Writing separately in Smith, Justice 
Barkett, the author of Carawan, expressed 
her willingness to hold that Carawan’s 
“single evil” analysis is compelled by the 
double jeopardy clause of the Florida 
Constitution. Justice Barkett’s opinion in 
Smith highlights the questions left 
unresolved by the failure to discuss Flor- 
ida’s constitution. Is the dicta in Carawan 
dead? Does the Smith decision reaffirm 
Cantrell, and does it mean that double 
jeopardy under the Florida Constitution 
is co-extensive with the protection af- 
forded by the U.S. Constitution? These 
are presently unanswerable questions. One 
could argue that had the majority in- 
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tended for Smith to represent a retreat 
from the dicta in Carawan, they would 
have been more explicit on the theory that 
Florida’s constitution is worthy of more 
than the high court’s silence. 

Notwithstanding the questions which re- 
main after Smith, the Florida Supreme 
Court could afford more constitutional 
protection to criminal defendants. Al- 
though Missouri v. Hunter provides that 
state legislative intent serves as the focal 
point of double jeopardy analysis under 
the U.S. Constitution, the Florida Su- 
preme Court could expand double jeop- 
ardy principles by rendering a decision 
based wholly upon the double jeopardy 
provision in the Florida Constitution.” 
Grounding a decision upon the Florida 
Constitution would place double jeopardy 
analysis beyond the purview of the U.S. 
Supreme Court and state legislation.”9 

The U.S. Supreme Court has made leg- 
islative intent the touchstone of double 
jeopardy analysis for claims arising within 
one trial setting. The Florida Legislature 
adopted the Blockburger analysis for the 
purpose of defining similar offenses under 
Florida law, and reaffirmed its choice of 
interpretive rules by abrogating the Flor- 
ida Supreme Court’s holding in Carawan. 
However, a Florida Supreme Court deci- 
sion affording defendants more protection 
from multiple convictions and punish- 
ments for the same offense is foreseeable 
under the double jeopardy provision 
within Art. I, §9 of the Florida Constitu- 
tion. If the Florida Supreme Court were 
to revitalize Carawan by grounding it or 
a similarly protective holding upon the 
Florida Constitution, the legislature 
would be powerless to change double 
jeopardy analysis in Florida short of an 
amendment to the state constitution.°O) 


' See Mitchell v. State, __ So.2d __, 14 
F.L.W. 1029 (Fla. 4th D.C.A. 1989); Morales 
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TAX LAW NOTES 


Refunds to Taxpayers: 
The “Prospective Only” Issue 


challenges that tax in the 
courts, and succeeds in 
having the tax declared un- 
constitutional, the taxpayer is entitled to 
a refund of the tax, right? Wrong, at least 
according to the Supreme Court of Flor- 
ida. The issue is now before the United 
States Supreme Court and the answer 
is... stay tuned. 

In Division of Alcoholic Beverages and 
Tobacco v. McKesson Corp., 524 So.2d 
1000, 1005 (Fla. 1988), cert. granted, ___ 
U.S. —~—, 109 S. Ct. 389 (1988), the Su- 
preme Court of Florida ruled that Flor- 
ida’s revised alcoholic beverage tax 
scheme placed an impermissible burden 
on interstate commerce and was unconsti- 
tutional. However, the court further held 
that the decision should be given only pro- 
spective effect even for the parties to the 
litigation, thus forestalling the possibility 
of a refund of the unconstitutional tax. 
The court’s twofold rationale for granting 
only prospective relief was (1) that the tax 
preference scheme had been implemented 
by the state in “good faith reliance on a 
presumptively valid statute”; and (2) that 
if given a refund, the taxpayers would “in 
all probability receive a windfall, since the 
cost of the tax has likely been passed on 
to their customers.”! 

McKesson Corporation, an out-of-state 
wholesale distributor of alcoholic bever- 
ages in Florida, sought review in the 
U. S. Supreme Court of that portion of the 
Supreme Court of Florida decision that 
denied a refund of the unconstitutional 
tax. McKesson requested a refund of only 
the difference between the taxes paid un- 
der the unconstitutional revised alcoholic 
beverage tax scheme and what would have 
been paid under the rates imposed on fa- 
vored products. The Court granted certio- 
rari and consolidated McKesson’s action 
with American Trucking Association v. 
Gray, 295 Ark. 43, 746 S.W.2d 377 (1988). 


Failure of the 
courts to enforce 
the principle that 
states must raise 

revenues in 
constitutional ways 
will undermine 
constitutional 
protections and 
taxpayer confidence 


by James M. Ervin, Jr., 
and John T. LaVia lil 


The issue in McKesson is of great im- 
port to both state governments and to the 
many taxpayers that have paid or will in 
the future pay unconstitutional taxes. The 
actual amount of money involved is stag- 
gering—the unconstitutional Florida 
Products Exemption alone amounts to 
hundreds of millions of dollars in poten- 
tial refunds. Understandably, most states, 
including Florida, have asserted that the 
proper remedy for an unconstitutional tax 
is merely to remove the unconstitutional 
discrimination.? In several instances, how- 
ever, state courts have granted refunds to 
taxpayers subjected to unconstitutional 
state taxes. McKesson offers the 
U. S. Supreme Court the opportunity to 
resolve this critical issue. 
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hen a taxpayer pays ataX, The Florida 


Products Exemption 

In 1970, the Florida Legislature passed 
the first generation of the Florida Prod- 
ucts Exemption laws.‘ F.S. §561.463 
(1971) granted tax preferences to alcoholic 
beverages made from certain crops grown 
in Florida and manufactured and bottled 
in Florida. The intent of the legislature 
was clear—the law was adopted to protect 
state industry and revenues.’ The legisla- 
tive history notwithstanding, the Supreme 
Court of Florida upheld the constitution- 
ality of this first generation exemption.§ 

Fourteen years later, in Bacchus Im- 
ports, Ltd. v. Dias, 468 U.S. 263 (1984), 
the U. S. Supreme Court held that a 
Hawaii liquor tax which exempted only 
locally produced alcoholic beverages vio- 
lated the commerce clause.” In response 
to Bacchus, the Florida Legislature passed 
the second generation Florida Products 
Exemption law. The legislative history for 
the bill indicates that the specific intent of 
the legislature was to preserve preferential 
treatment for Florida products.® This 1985 
amendment of §565.12 granted tax exemp- 
tions to alcoholic beverages made from 
certain crops typically grown in Florida, 
such as citrus and sugar cane, regard- 
less of the place of manufacture. In 
McKesson, the Florida Supreme Court 
held that this second generation exemp- 
tion also violated the commerce clause. 

In direct response to McKesson, which 
was issued during the 1988 legislative ses- 
sion, the Florida Legislature passed the 
third generation Florida Products Exemp- 
tion law.? This new law imposed certain 
uniform tax rates on various alcoholic 
beverages but also imposed an additional 
tax on all such products imported into 
Florida.'° The law also provided an ex- 
emption for alcoholic beverages made 
from certain crops grown on land in- 
spected by Florida agricultural inspectors, 
made in Florida, and distilled above 185 
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proof. In March of 1989, the Supreme 
Court of Florida held that this latest 
attempt to protect Florida products was 
unconstitutional.!! No legislation was in- 
troduced during the 1989 session to resur- 
rect the Florida Products Exemption. 


Treatment of Tax Refunds in 
U. S. Supreme Court 


The recent trend of the Supreme Court 
in cases in which state taxes have been 
held unconstitutional has been to avoid 
ruling on refund claims by remanding to 
the state courts for further proceedings. !2 
In Bacchus, the Court indicated that re- 
mand is appropriate because refund issues 
are “essentially issues of remedy” not yet 
addressed by the state courts, “the federal 
constitutional issues involved may well be 
intertwined with, or their consideration 
obviated by issues of state law” and 
resolution of the issue may necessitate the 
creation of a more complete record by the 
lower courts.!3 

A refund is clearly a potential remedy 
for an unconstitutional tax.'* States that 
have denied refunds have usually done so 
by holding that a tax is unconstitutional 
on a prospective-only basis. If no federally 
protected rights are implicated, state 
courts are free to construct their own 
prospective/ retroactive standards.'5 How- 
ever, if a tax violates a constitutional pro- 
vision, such as the commerce clause, the 
rulings of the Supreme Court govern. 
Generally, judicial decisions are applied 
retroactively so that any remedy would 
likewise be retroactive. In Chevron Oil v. 
Huson, 404 U.S. 97 (1971), however, the 
Court enunciated a three-factor test that 
carved out an exception to the rule.!® Pro- 
spective application is appropriate when: 
(1) The decision establishes a new princi- 
ple of law overruling clear precedent or 
arises from a case of first impression; (2) 
prospective application will not thwart the 
purpose of the new rule; and (3) a general 
balancing of equitable considerations fa- 
vors prospective application.!? The Chev- 
ron three-factor test is the benchmark for 
determining the prospectivity/retroac- 
tivity issue, hence the absence of a cite to 
Chevron in McKesson is perplexing. 

Applying the Chevron test to the Flor- 
ida Products Exemption law at issue in 
McKesson could yield a different determi- 
nation of the prospectivity / retroactivity is- 
sue.'8 The first factor of the Chevron test 
focuses on whether the state’s conduct was 
reasonable, in light of Supreme Court in- 
terpretations of the commerce clause. The 


Supreme Court of Florida stated that the 
Division of Alcoholic Beverages and To- 
bacco implemented the tax in “good faith 
reliance on a presumptively valid stat- 
ute.”!9 However, this seems to beg the 
issue—the focus should not be on the divi- 
sion’s motivation, but rather on the legis- 
lature’s motivation. Given the Bacchus 
decision, and the rather incriminating 
islative history, it seems difficult to assert 
that the Florida Legislature reasonably re- 
lied on prior Supreme Court commerce 
clause decisions in enacting the 1985 ver- 
sion of the Florida Products Exemption 
law. 

The second factor of the Chevron test 
focuses on whether prospective applica- 
tion will retard the operation of the rule. 
The rule established in McKesson is that 
the Florida Products Exemption law vio- 
lated the commerce clause; hence the 
purposes of the commerce clause are at 
issue. Retroactive application of the 
McKesson decision clearly will further the 
purposes of the commerce clause by plac- 
ing states on notice that revenues collected 
from taxes that impermissibly burden 
interstate commerce will have to be re- 
funded. Additionally, retroactive applica- 
tion will act as an incentive for taxpayers 
to incur the costs of challenging unconsti- 
tutional state taxes. 

The third factor of the Chevron test fo- 
cuses on the equities of the case. The Su- 
preme Court of Florida briefly addressed 
the equities involved by declaring that ret- 
roactive relief was inappropriate because 
it “would in all probability act as a wind- 
fall to the taxpayer.”2° The actual equita- 
ble considerations involved in the McKes- 
son case merit a more in-depth analysis— 
additional equitable considerations with 
countervailing arguments exist. First, in 
response to the court’s assertion that the 
economic burden of the tax was “likely” 
passed on to McKesson’s customers (a 
fact that has never been proven), arguably 
the resulting increase in the price of Mc- 
Kesson’s products caused a substantial loss 
of market share and thus caused a very 
real economic injury. In McKesson, the 
court clearly stated that “the challenged 
tax preference scheme strips away from 
manufacturers and distributors of those 
beverages the competitive and economic 
advantages which naturally flow from 
marketing beverages which are considered 
superior by the public.”! 

Second, the state could argue that the 
funds collected under the auspices of the 
tax have been placed in the state treasury 
and have been allocated or already spent; 


a refund of such a large sum of money 
would have a significant negative effect on 
the state’s ability to provide necessary 
services to its citizens. The countervailing 
position is that a taxpayer who has paid 
an unconstitutional tax should not be 
made to shoulder the burden of that tax— 
any deficits created by the refund should 


leg- be replaced by constitutional taxes or fees. 


Third, the state could argue that 
McKesson has received benefits from the 
state, and it would be unfair to allow 
McKesson to have received those benefits 
“cost-free” when similarly situated taxpay- 
ers were required to pay the tax. The op- 
posing argument, though, is that in 
McKesson the taxpayer is seeking only a 
refund of the differential taxes paid—not 
all taxes paid. Additionally, the conten- 
tion that McKesson and other out-of-state 
producers or distributors received any 
greater benefits from the state than did 
in-state producers is difficult to support. 

One final equitable consideration fo- 
cuses on the message that a prospective- 
only ruling sends to the states. The states 
may feel free to enact protectionist taxes 
with impunity, confident in the knowledge 
that though the tax will be held unconsti- 
tutional, the state coffers will nevertheless 
be augmented at the expense of nonre- 
sidents. Witness the Florida Legislature’s 
response to the McKesson decision—it 
immediately enacted yet another unconsti- 
tutional tax. This continual lack of good 
faith by the legislature should not be ig- 
nored by the courts. 


McKesson and 
American Trucking 


The Supreme Court opted to consoli- 
date McKesson with American 
Association, Inc. v. Gray, 295 Ark. 43, 746 
S.W.2d 377, cert. granted sub nom., 
American Trucking Association, Inc. v. 


Smith __. U.S. ——, 109 S. Ct. 389 
(1988). Though American Trucking is 
similar to McKesson in that a refund of 
an unconstitutional state tax is at issue, 
significant differences exist between the 
cases. In American Trucking, out-of-state 
truckers challenged the constitutionality 
of the Arkansas highway use equalization 
tax. In a class action, the plaintiffs as- 
serted that the tax violated the commerce 
clause because it imposed higher fees on 
out-of-state truckers. In 1986, the Su- 
preme Court of Arkansas upheld the tax 
and the Supreme Court granted certio- 
rari.22 While the case was pending, the 
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Court decided American Trucking Asso- 
ciation, Inc. v. Scheiner, 483 U.S. 266 
(1987), which invalidated a similar Penn- 
sylvania tax. The Supreme Court vacated 
the judgment of the Arkansas court and 
remanded for reconsideration in light of 
Scheiner. On August 19, 1987, Justice 
Blackmun, serving in his capacity as cir- 
cuit judge, ordered Arkansas to create an 
interest-bearing escrow account into 
which receipts from the tax would be 
placed.23 Additionally, in 1987, the 
Arkansas Legislature repealed the tax. 

In American Trucking, the Arkansas 
Supreme Court held that in light of 
Scheiner, the highway use equalization tax 
was unconstitutional.”4 The court next ad- 
dressed the refund issue—unlike the Su- 
preme Court of Florida, the Arkansas 
Supreme Court applied the Chevron 
three-factor test in determining whether to 
give their decision retroactive effect. The 
court concluded that because the state rea- 
sonably relied on prior decisions holding 
similar taxes to be constitutional and be- 
cause of the equities involved, the proper 
remedy would be to refund only the $4.9 
million in the escrow account. 

Several differences between McKesson 
and American Trucking are noteworthy. 
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First, the existence of the escrow account 
in American Trucking gave the Arkansas 
Supreme Court a principled method of 
granting a partial refund—the state had 
been put on notice of the possibility of a 
refund and the funds had neither been 
placed in the state treasury nor spent. Sec- 
ond, the assertion that the State of Arkan- 
sas reasonably relied on prior decisions of 
the Supreme Court in enacting the tax is 
much more tenable. Scheiner represented 
a clear shift in the Supreme Court’s inter- 
pretation of the commerce clause,?5 and 
rather than attempting to circumvent 
Scheiner by amending the statute (as the 
Florida Legislature did in response to Bac- 
chus), the Arkansas Legislature repealed 
the tax. Third, the plaintiffs in American 
Trucking sought a full refund, even 
though out-of-state truckers received the 
benefit of using the Arkansas roads and 
in-state truckers were required to pay the 
tax.27 


Recent Action by the Court 

On July 3, 1989, the U.S. Supreme 
Court delayed ruling on McKesson and 
American Trucking and restored both 
cases to the calendar for reargument dur- 
ing the October 1989 term.28 The Court 
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directed the parties in McKesson to brief 
and argue two additional issues: 

(1) When a taxpayer pays under protest 
a state tax found to violate clearly estab- 
lished law under the commerce clause, 
must the state provide some form of retro- 
spective relief, such as a tax refund or an 
offsetting tax on past beneficiaries of the 
tax preference, or may the state elect to 
provide only prospective relief? 

(2) May a state, consistently with the 
due process clause of the 14th amend- 
ment, remedy the effects of a tax found 
to discriminate against an interstate busi- 
ness in violation of the dormant com- 
merce clause by retroactively raising the 
taxes of those who benefited from the dis- 
crimination?” 

By directing only the parties in 
McKesson to address the above issues, the 
Court provides support for the view that 
McKesson and American Trucking will be 
treated differently. The manner in which 
the Court phrased the questions may also 
give some indication of the Court’s inten- 
tions. Finally, the Court’s questions pose 
an alternative to the refund, no refund, 
and partial refund options discussed 
herein—a retroactive tax on the benefici- 
aries of the discriminatory tax scheme. 
The equities do not seem to support this 
remedy. Any harm suffered by McKesson 
and others who were subject to the higher 
tax was the result of the competitive dis- 
advantage created at the time the higher 
tax applied. A retroactive tax would not 
remedy that harm. Furthermore, the Flor- 
ida courts may not be able to implement 
this remedy—Florida law generally pro- 
hibits the retroactive imposition of a tax. 
Yet the remedy does have a certain ironic 
appeal. After all, the beneficiaries of the 
tax scheme must surely have influenced its 
passage. 


Conclusion 

McKesson and American Trucking are 
two fairly different cases and as such offer 
the Supreme Court several options regard- 
ing the right to a refund of an unconstitu- 
tional state tax. In American Trucking, 
the existence of the separate escrow ac- 
count offers the Court the unique situ- 
ation of being able to grant a refund with- 
out actually reducing the state treasury. 
Couple this with the fact that Arkansas 
Legislature had acted in good faith reli- 
ance on fairly well-established case law in 
enacting the tax, and the result is that the 
Court should affirm the partial refund 
granted by the Arkansas Supreme Court. 
The facts of McKesson, however, merit a 
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different result. The Florida Legislature 
acted in what can best be described as 
something less than good faith reliance on 
previous Supreme Court decisions. A pro- 
spective-only application of the holding in 
McKesson will merely encourage similar 
behavior in the future. The Supreme 
Court should hold that the decision ap- 
plies retroactively and grant a refund of 
the unconstitutional taxes paid by McKes- 
son. Arguably, the Court could limit the 
retroactive application to McKesson; how- 
ever, a holding that the decision applies 
to all taxpayers would more effectively 
further the goals of the commerce clause. 
A retroactive tax, in the authors’ opinion, 
would not be a fair or complete remedy 
under the circumstances. 
Notwithstanding the opinion of the 
authors concerning the “right” result in 
each case, McKesson and American 
Trucking certainly illustrate the difficul- 
ties in formulating any bright line test or 
rule to be applied in this area. Clearly, 
equities exist on both sides of the issue 
particularly if the state has truly acted in 
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good faith, and the taxpayer has received 
some benefit for the taxes paid. A case-by- 
case method which balances the equities 
in order to arrive at an appropriate result 
is probably the only realistic approach to 
this type of case. The controlling principle 
in any such result, however, must be that 
a state must raise its revenues in a consti- 
tutionally permissible manner and must 
not be allowed simply to retain the ill- 
gotten gains and try again. Failure of the 
courts to enforce this principle will seri- 
ously undermine constitutional protec- 


tions as well as undermine taxpayer confi- | 


dence in the overall fairness of the states’ 
methods of taxation. 0 
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BUSINESS LAW 


Law Firm Liability Under the 
Insider Trading and Securities Fraud 
Enforcement Act of 1988 


n response to numerous serious 
abuses in the securities industry and 
in an effort to restore the confidence 
of the investing public in the securi- 
ties markets, Congress, by unanimous 
vote of both chambers, enacted the Insider 
Trading and Securities Fraud Enforce- 
ment Act of 1988.! The primary purpose 
of the 1988 Act is to enhance enforcement 
of insider trading? through a number of 
devices designed to increase deterrence, 
detection, and enforcement of insider trad- 
ing.? The remedies under the 1988 Act are 
not exclusive, and supplement the existing 
federal securities law framework.‘ 
Prior to the enactment of the 1988 Act, 
a person or entity which acted in good 
faith and without knowledge of the insider 
trading violations of persons which it con- 
trolled,> including employees, was gener- 
ally not liable for civil penalties for such 
violations.® Under the 1988 Act, however, 
severe civil penalties may be imposed 
against any person or entity, that directly 
or indirectly controls a person who com- 
mits an insider trading violation, despite 
the good faith or lack of knowledge of the 
“controlling person.”’ Arguably, law firms 
fall within the “controlling persons” rubric 
of the 1988 Act, vis-a-vis their partners, 
employees, and other closely-associated 
persons who have access to “market- 
sensitive” information.’ The civil penal- 
ties which could be levied against law 
firms, assuming they fall within the “con- 
trolling person” rubric, are quite severe. 
Further, most standard malpractice insur- 
ance policies do not shield a firm or its 
partners from these penalties because 
these policies are, by their terms, inappli- 
cable to civil penalties. Under the 1988 
Act, the size of the civil penalty which may 
be imposed on a controlling person is to 
be determined by a court in light of the 
circumstances and may be as large as 
$1,000,000 or three times the amount of 
the profit gained or loss averted by virtue 


Arguably, firms 
fall within the 


“controlling 
persons” rubric of 
the 1988 Act, vis-a- 

vis partners and 
other closely- 
associated persons 
who have access to 
“market-sensitive” 
information 


by Cari D. Roston and 
ira N. Rosner 


of the controlled person’s insider trading 
violation.? Consequently, a law firm could 
be subject to a $1,000,000 civil penalty for 
an illegal trade by an attorney, summer 
clerk, secretary, or other controlled person, 
even if the size of the trade was nominal. 
Alternatively, an illegal tip by a controlled 
person to an investment banker could rea- 
sonably be expected to lead to $10,000,000 
(or more) in tainted profits and the com- 
mensurate trebled civil liability to the con- 
trolling law firm. 

Fortunately, the 1988 Act contains 
some limitations on the civil penalties 
which may be assessed against “control- 
ling persons,” which law firms could rely 
upon to avoid liability.!° The 1988 Act 
provides that a “controlling person” is ex- 
empt from these penalties, unless it “knew 


46 THE FLORIDA BAR JOURNAL/OCTOBER 1989 


or recklessly disregarded the fact that such 
controlled person was likely to engage in” 
the illegal insider trading violations and 
“failed to take appropriate steps to pre- 
vent such act or acts before they 
occurred.”!! Assuming a law firm is a “con- 
trolling person,” it would be subject to the 
burdensome civil penalties only if the Se- 
curities and Exchange Commission could 
establish that it “objectively disregarded a 
risk that a controlled person was engaged 
in violations of insider trading laws” and 
that the risk of the violations is so signifi- 
cant that to “disregard it would constitute 
a gross deviation from the standard of 
care” that the firm would be expected to 
exercise under the circumstances. !2 

A law firm can minimize the risk of 
“reckless disregard” liability by implement- 
ing a comprehensive prevention policy de- 
signed to reduce the likelihood of insider 
trading violations by controlled persons. 
Unfortunately, the 1988 Act lacks safe 
harbor provisions or other guidelines for 
establishing a prevention policy. The legis- 
lative history of the 1988 Act does suggest, 
however, that entities are expected to 
adopt the following procedures which are 
designed to diminish insider trading viola- 
tions by controlled persons: (1) restricting 
and monitoring the communication of 
material, nonpublic information; (2) 
providing continuing education programs 
concerning insider trading to all controlled 
persons; and (3) restricting or monitoring 
securities trading by controlled persons. !3 
Further, a number of legal malpractice 
carriers now advise policy holders in es- 
tablishing prevention programs. 

In determining how rigorous a firm’s 
prevention policy must be to avoid “reck- 
less disregard” liability, a number of fac- 
tors should be considered, including the 
size of the firm, the frequency with which 
controlled persons come into contact with 
nonpublic information and whether any 
controlled persons have violated insider 
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trading laws in the past. The prevention 
policy should cover all firm personnel. 
Consideration should also be given to in- 
cluding other persons who may be deemed 
to be controlled persons, including the 
families of partners, employees and 
agents. 

The following sections set forth a non- 
comprehensive catalogue of proposals 
which, in varying degrees, are designed to 
diminish the likelihood of insider trading 
violations by controlled persons. Obvi- 
ously, some of the more restrictive policies 
are likely to meet resistance from con- 
trolled persons. The reader should note, 
however, that because of the lack of guid- 
ance provided by the 1988 Act and the 
Securities and Exchange Commission, it 
is not yet possible to determine accurately 
how elaborate a firm’s policies must be to 
avoid civil penalties under the 1988 Act. 
© Restrict and Monitor Nonpublic Infor- 
mation. A comprehensive policy should be 
implemented to ensure that material 
nonpublic information is restricted and 
not used for improper purposes. The fol- 
lowing procedures would further this goal: 


(a) Conflicts checks should contain only 
generalities regarding the matter. 

(b) Code names should, to the extent 
possible, be assigned to all matters in- 
volving material nonpublic information. 
Client names and identification numbers 
should be coded. 

(c) Access to material nonpublic infor- 
mation should be restricted. Files which 
include material nonpublic information 
should be stored in locked file cabinets. 
Computer files containing material non- 
public information should be accessible 
only with a secret password. 

(d) Memoranda used to open files should 
avoid suggesting that material nonpublic 
information would be contained in the file. 

(e) Documents containing material non- 
public information should be shredded 
before being discarded. 

(f) The number of individuals, including 
attorneys and staff (including word pro- 
cessors), assigned to a matter involving 
material nonpublic information should be 
minimized. 

(g) Code names should be used in all 
drafts of documents which contain material 
nonpublic information to avoid disclosing 
the parties involved. 


® Continuing Education Prograins. All 
employees should be included in the law 
firm’s insider trading prevention and edu- 
cation program. The program should be 
continuous, and all employees should re- 


ceive information periodically. Under the 
prevention and education program, all 
employees should receive a written man- 
ual and updates which would include a 
forceful and detailed guide to insider trad- 
ing prohibitions. All firm personnel 
should be required to certify in writing 
that they have read and understand the 
firm policy and that they agree to comply 
with it. A partner should meet with all 
personnel periodically to reinforce the 
need to comply with the policy and the 
dire consequences of insider trading 
violations. 

© Restrict and Monitor Securities Trad- 
ing by Controlled Persons. There is a 
broad spectrum of trading restrictions 
which may be implemented. 

(a) Absolute Prohibitions. The most 
conservative position would be to prohibit 
all controlled persons from engaging in 
transactions (as an individual or as a fidu- 
ciary) involving equity securities and non- 
investment grade debt. It is likely that a 
law firm would not need to adopt a policy 
that is this strict in order to avoid liability, 
unless the law firm regularly and consis- 
tently represents a broad spectrum of 
public entities in connection with mergers, 
acquisitions or other extraordinary occur- 
rences. 

A less restrictive policy would abso- 
lutely prohibit controlled persons from en- 
gaging in transactions involving equity 
securities and noninvestment grade debt 
of those entities which appear on the 
firm’s restricted list. The restricted list 
would contain the securities of any or all 
of the following, based on how conserva- 
tive a position the law firm elects to take: 
Entities for which the law firm is general 
counsel; all entities which the law firm 
represents; and certain entities for which 
the trading in equity securities or nonin- 
vestment grade debt by controlled persons 
would be reasonably likely to lead to alle- 
gations of insider trading irregularities. 
The restricted list should also include de- 
coy entities (i.e., entities for which the law 
firm’s personnel have no access to material 
nonpublic information) to further supple- 
ment security. 

All controlled persons would be in- 
structed to inform a member of a small 
committee appointed by the firm of those 
entities for which they might reasonably 
be accused of improperly trading. Based 
upon the guidelines established by the 
firm and the information disclosed by 
controlled persons, the committee would 
determine whether an entity should be 
placed on the restricted list. The identity 


of the entities on the restricted list would 
be restricted to the committee to further 
ensure security. All controlled persons 
would also be instructed that transactions 
in equity securities and noninvestment 
grade debt of an entity would be prohib- 
ited unless, before such transaction is 
made, the controlled person confirmed 
with a member of the committee that the 
entity was not on the restricted list. 

(b) Qualified Prohibitions. A less re- 
strictive policy, which may be sufficient 
for most firms, would be to adopt a policy 
similar to one of the variations described 
previously, except that controlled persons 
would not be absolutely prohibited from 
trading in the equity securities and nonin- 
vestment grade debt of entities on the re- 
stricted list. Instead, all such transactions 
in entities included on the restricted list 
would be prohibited unless the controlled 
person obtained a waiver from the com- 
mittee prior to the transaction. 

(c) Transaction Disclosure and Moni- 
toring. An even less restrictive policy 
would require only that controlled persons 
notify the law firm of all transactions in- 
volving equity securities and noninvest- 
ment grade debt in all public entities or 
entities contained on the restricted list. It 
is less likely that the implementation of 
this type of policy would be sufficient to 
avoid civil liability under the 1988 Act. 

In addition to these civil penalties, the 
1988 Act also provides that a “controlling 
person” may be liable to those who traded 
on the other side of the market and “con- 
temporaneously” with the insider trader, 
and be subject to increased criminal penal- 
ties.'4 The 1988 Act is the first federal 
legislation codifying a private cause of ac- 
tion by “contemporaneous” traders. 
Under §5 of the 1988 Act, a “controlling 
person” can be liable to a “contemporane- 
ous” trader.!5 The “controlling person” 
can, however, avoid such liability by a 
showing of good faith.!6 The liability to 
“contemporaneous” traders is limited to 
the gain realized or loss averted by the 
insider trader, and diminished to the ex- 
tent of any amount required to be dis- 
gorged pursuant to a court order in a 
Securities and Exchange Commission ac- 
tion.!7 The 1988 Act also increases the 
criminal penalties which may be im- 
posed on a “controlling person” to 
$2,500,000. !8 

The magnitude of the civil penalties un- 
der the 1988 Act makes it incumbent on 
every law firm to adopt a comprehensive 
prevention policy designed to deter insider 
trading by controlled persons. 0 
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' Pub. L. No. 100-704, 102 Stat. 4677 (codi- 
fied as amended in scattered sections of 15 
U.S.C.) (1988); see REPORT OF THE House Com- 
MITTEEON ENERGY AND COMMERCE ACCOMPANYING 
H.R. 5133, THE INSIDER TRADING AND SECURITIES 
Fraup ENForRCcEMENT Act OF 1988, (hereinafter 
cited as the 1988 Act), H.R. Rep. No. 100-910, 
100th (Cong., 2d Sess., reprinted in 1988 U.S. 
Cope Conc. Apmin. News (102 stat.) 6043 (the 
House Report). 

2 Although the term “insider trading” is not 
defined in the federal securities laws, it is gener- 
ally used to describe the purchase and sale of 
securities while in possession of “material” 
nonpublic information. 

3 See House REPORT at p. 7. To facilitate 
this objective, the 1988 Act makes the following 
changes to the federal securities laws, some of 
which are beyond the scope of this article. First, 
to enhance enforcement of insider trading vio- 
lations, the 1988 Act authorizes the Securities 
and Exchange Commission to pay bounties to 
individuals who provide information concern- 
ing insider trading violations. See 1988 Act §3, 
15 U.S.C. §78u-1 (1982) (West Supp. 1989). 
Second, to increase deterrence and to punish 
violators, the 1988 Act increases the maximum 
jail term and fine for those convicted of crimi- 
nal securities law violations. See 1988 Act §4, 
15 U.S.C. §78ff (1982) (West Supp. 1989). 
Third, the 1988 Act codifies an express private 
right of action for those who traded contempo- 
raneously with and on the opposite side of the 
market from the insider trader. 1988 Act §5, 
15 U.S.C. §78t-1 (1982) (West Supp. 1989). 
Fourth, to prevent insider trading, the 1988 Act 
mandates the establishment, maintenance and 
enforcement of written policies by broker- 
dealers and investment advisors. See 1988 Act 
§3, 15 U.S.C. 780 (1982) (West Supp. 1989). 
Finally, the 1988 Act enhances the Securities 
and Exchange Commission’s ability to cooper- 
ate with foreign governmental authorities in en- 
forcing insider trading violations. 1988 Act §6, 
15 U.S.C. §78u(a) (1982) (West Supp. 1989). 

41988 Act, §2. 

5 According to the House Report, a “con- 
trolling person” may be “any person with the 
power to control . . . another person... 
whether or not (such power is actually) exer- 
cised.” See House Report at 17; see also Kersh 
v. General Council of Assemblies of God, 804 
F.2d 546, 548 (9th Cir. 1986). Consequently, a 
law firm could be deemed to be a “controlling 
person” vis-a-vis its employees. Further, a law 
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firm could be deemed to be a “controlling 
person” vis-a-vis its partners. 

6 Since the enactment of the Securities Act 
of 1933 (the “1933 Act”) and the Securities Ex- 
change Act of 1934 (the “1934 Act”), control 
persons who were not the primary perpetrators 
of illegal securities law violations have been 
subject to liability. See Securities Act of 1933 
§15, 15 U.S.C. §77a (1982) (West Supp. 1989); 
Securities Exchange Act of 1934 §20(a), 15 
U.S.C. §78a (1982) (West Supp. 1989). Under 
§15 of the 1933 Act, one who is in a control 
relationship with a person who violates §11 or 
12 of the 1933 Act will be liable if the control- 
ling person had knowledge of or reason to be- 
lieve that such a violation occurred; and under 
§20(a) of the 1934 Act, a controlling person 
who fails to act in good faith may be liable for 
the securities law violations of the persons 
which it controls. Jd. A law firm can also be 
liable for aiding and abetting liability. See In- 
vestment Advisors Act of 1940 §209(e), 15 
U.S.C. §80b-9(e)(1982). Finally, although the 
federal courts have not clearly analyzed the is- 
sue, a person can be derivatively liable for the 
acts of persons which it controls under the 
common law doctrine of respondeat superior. 

7 See 1988 Act §3, 15 U.S.C. §78u-1 (1982) 
(West Supp. 1989). This provision is codified 
at the new §21A of the Securities Exchange 
Act of 1934. 

8 See House Report at 17; see also Sturc 
and James, An Overview of the Insider Trading 
and Securities Fraud Enforcement Act of 1988, 
in Insider Trading and Securities Fraud En- 
forcement Act of 1988 3 (1989) (authors, both 
Securities and Exchange Commission lawyers, 
believe law firms may be “controlling persons”). 

91988 Act §3, 15 U.S.C. §78u-1 (1982) 
(West Supp. 1989). 

10 Id. 

Td. 

12 See House Report at 17. 

13 See House Report at 22. 

141988 Act §4, 15 U.S.C. §78ff(a) (1982) 
(West Supp. 1989); 1988 Act §5, 15 U.S.C. 
§78t-1 (1982) (West Supp. 1989). 

151988 Act §5, 15 U.S.C. §78t-1 (1982) 
(West Supp. 1989). This cause of action is codi- 
fied in the new §20A of the Securities Exchange 
Act of 1934. : 

16 Jd. (liability of controlling person subject 
to good faith defense under §20(a) of the Secu- 
rities Exchange Act of 1934). 

171988 Act §5, 15 U.S.C. §78t-1 (1982) 


(West Supp. 1989). 

181988 Act §4, 15 U.S.C. §78ff(a) (1982) 
(West Supp. 1989). The 1988 Act -increases 
these criminal penalties by amending §32 of the 
Securities Exchange Act of 1934. 
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GENERAL PRACTICE 


nder F.S. §316.1932(1)(a) 

(1988), the Florida Implied 

Consent Law, a refusal to sub- 

mit to a chemical breath and/ 
or urine test is admissible into evidence in 
any criminal proceeding.! While many at- 
torneys advise their clients to refuse to 
take a breath test if they are arrested for 
driving under the influence, few practi- 
tioners fully understand the ramifications 
of such a refusal. The statute provides fur- 
ther that the failure to submit to such tests 
will result in the suspension of the privi- 
lege to operate a motor vehicle for a 
period of one year for a first refusal, or a 
period of 18 months if the driving privi- 
leges of such person have been previously 
suspended as a result of a refusal to sub- 
mit to a chemical test. The client’s daily 
life may be devastated by the impact of 
these penalties. 

There are several ways to defend a re- 
fusal or failure to submit to a chemical 
breath test. Since several of these possible 
defenses are based upon issues not yet ad- 
judicated by the appellate courts of this 
state, cases from other jurisdictions have 
been cited for their precedential value. 
These defenses should be considered and, 
when appropriate, vigorously pursued by 
counsel. 


Filing the Petition 

Upon discovering that the client has re- 
fused to take a breath test as offered by 
the police, a petition for an implied con- 
sent hearing must be filed with the court, 
the state attorney’s office, and the Bureau 
of Driver Improvement in order to stay 
the potential suspension against the cli- 
ent.2 The Bureau of Driver Improvement 
requires a certified copy of the petition 
filed with the court; noncertified petitions 
will be returned to the client. Although a 
notice of driver’s license suspension is 
often filed only upon receipt of a notice 
letter from the Department of Highway 
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Safety and Motor Vehicles, it is often bet- 
ter practice not to wait to petition for the 
hearing until the client has received a copy 
of the suspension notice from Tallahassee, 
as these notices are sometimes lost in the 
mail or the client may neglect to inform 
you that he has received the notice.? 

The petition for an implied consent 
hearing should state that it is being timely 
filed pursuant to F.S. §322.261(3) (1986), 
and that the defendant requests a hearing 
on the facts which must be proven by the 
state in order to sustain a suspension for 
refusal to take the chemical test. The fac- 
tors that will be considered by the court 
in reaching a determination include: 

1. Whether the defendant was placed 
under unlawful arrest; 

2. Whether at the time of defendant’s 
arrest, there was reasonable cause to be- 
lieve that the defendant had been driving 
a motor vehicle under the influence of al- 
coholic beverages, chemical substances, or 
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controlled substances; 

3. Whether the defendant in fact refused 
to submit to any such test after being re- 
quested to do so by a law enforcement 
officer; and 

4. Whether the defendant was told that 
driving privileges would be suspended for 
a period of at least 12 or 18 months if the 
defendant refused to submit to such a test. 

Since the above-described elements of 
the state’s case in a refusal hearing are in 
most cases capable of being proven by the 
state, it may be necessary to pursue more 
sophisticated defenses, as described below, 
depending upon the facts of the client’s 
particular case. 


The “Rude” Defendant 

In Johnson v. Commissioner of Public 
Safety, 400 N.W.2d 195 (Minn. App. 
1987), the defendant was arrested for driv- 
ing under the influence and was given the 
implied consent advisory. The officer at- 
tempted to administer the breath test and 
the defendant blew into the machine sev- 
eral times, but never long enough to 
produce an adequate sample. The defen- 
dant and the officer then had a disagree- 
ment as to whether the defendant was 
going to continue to try to give an ade- 
quate breath sample. As the discussion 
continued, the defendant opened his 
mouth and exposed his tongue to the offi- 
cer. The defendant’s uncooperative and 
belligerent behavior led the officer to ter- 
minate the testing process. 

In determining whether the defendant 
in that case had in fact refused the breath 
test, the court stated that the defendant 
himself conceded that he was verbally 
abusive and belligerent to the officer. The 
record also showed that during the four- 
minute period in which the defendant 
attempted to submit to the test, the defen- 
dant did not affirmatively state that he 
would not breathe into the machine. To 
the contrary, after being told by the officer 


that his previous attempts were unsuccess- 
ful, the defendant stated he would try 
again to give an adequate sample.* The 
court stated that “rules of law and rights 
of citizens are not dependent on proper 
etiquette. If they were, the danger is that 
the power of law would reside in the per- 
son who decides what is proper 
etiquette.” 

If the client has either voluntarily, or 
defensively, as the case may be, engaged 
in belligerent or uncooperative behavior, 
whereby the officer has unilaterally de- 
cided to terminate the testing process, the 
defense that the client never actually re- 
fused the test should be considered. Al- 
though the author is not suggesting that 
clients be counseled or encouraged to en- 
gage in such behavior if requested to sub- 
mit to a breath test, the Johnson case may 
be helpful under a similar set of 
circumstances. 


The “Confusion Doctrine” 

Another area of potential litigation 
arises in situations in which the client is 
read Miranda rights in conjunction with 
the client’s implied consent rights. 

Often, the client will believe he has the 
right to speak to an attorney immediately 
upon the reading of the Miranda rights, 
and will request the opportunity to speak 
to an attorney. If the officer does not per- 
mit the client to speak with an attorney 
and, more importantly, then fails to in- 
form the client that he does not have a 
right to speak to an attorney prior to sub- 
mitting to the breath test, the client’s re- 
fusal to submit to the test may be deemed 
invalid. Although Florida law does not 
give an arrested motorist the right to 
speak to an attorney prior to any testing’, 
it is incumbent upon the arresting officer, 
when an attorney has been requested, to 
inform the arrested motorist that he does 
not have a right to the presence of or con- 
sultation with an attorney prior to test- 
ing.’ 

The client’s confusion in understanding 
his right to counsel under these circum- 
stances is understandable upon a compari- 
son of the Miranda warning and the 
implied consent warning. The former ad- 
vises the arrested motorist of the right to 
remain silent, the right to have counsel 
present, and that anything said may be 
used against him. The implied consent 
warning, on the other hand, only informs 
the arrested motorist that he has no right 
to refuse to take the breath test and that 
such refusal can result in revocation of his 
operator’s license.? Consequently, the of- 


The offender may 
be misled into 
believing that 

he may refuse to 

submit to the test 
if denied counsel 


fender may be misled into believing that 
he either has the right to have counsel 
present before deciding whether to take 
the test, or may refuse to submit to the 
test if denied the right to counsel without 
suffering the consequences of the refusal.!° 

In the seminal case of State Department 

of Highways v. Beckley, 192 N.W.2d 441 
(Minn. 1971), the Supreme Court of Min- 
nesota was presented with such a factual 
situation. In reviewing the confusion cre- 
ated by the Miranda/implied consent 
warnings, the court stated that: 
[i]t is incumbent upon the officer to make clear 
that he [the arrestee] has no constitutional right 
to consult an attorney before deciding whether 
he will submit to a test but merely that, at the 
time the request was made, he has the right to 
choose between permitting the test or refusing 
the test at the risk of revocation of his driver’s 
license. 

Therefore, if the client requests an attor- 
ney during the implied consent warnings 
and after a reading of his Miranda rights, 
an argument can be made that it was in- 
cumbent upon the officer to inform the 
client that he had no right to consult with 
his attorney prior to his submission to the 
breath test procedures. While no pub- 
lished decisions exist in Florida on this 
point, many judges have agreed with the 
argument presented and have given defer- 
ence to the numerous decisions of other 
jurisdictions. 


The Weak Lungs Defense 

An argument has successfully been 
made in the recent Pennsylvania case of 
Commonwealth v. Harper, 544 A.2d 80 
(Pa. 1988), that an individual who was 
asked to perform the breath test but was 
unable to do so due to his lack of lung 
capacity did not in fact refuse to submit 
to the breath test. 
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In this case, there was conflicting testi- 

mony. The motorist testified that he blew 
into the machine until he ran out of 
breath; however, the operator decided and 
testified that the motorist’s failure to blow 
sufficiently into the machine constituted a 
failure of the test, and he gave the motor- 
ist no other chance to produce a reading 
on the machine.!? The trial court believed 
the motorist’s testimony that he had not 
refused to take the test, and reversed the 
Department of Transportation’s suspen- 
sion of his license. The department ap- 
pealed. In its decision, the appellate court 
stated that : 
[t]he issue concerning the necessity of medical 
evidence is never reached unless we decide that 
one, and only one unsuccessful attempt to take 
the test in all cases can be considered a refusal 
by the police and DOT. We can find no case 
which so holds and refuse to do so for the first 
time here.!3 

Therefore, based upon this decision, the 
appellate court affirmed the trial court’s 
order reversing the suspension of the mo- 
torist’s driver’s license. 

In a similar case, Commonwealth v. 
McFarren, 525 A.2d 1185, 1188 (Pa. 
1987), the Supreme Court of Pennsylvania 
held that a defendant’s submission to an 
initial breath test but refusal to give a sub- 
sequent breath test upon the request of the 
officer did not constitute a refusal, as the 
police officer’s request that the motorist 
submit to a second test to substantiate the 
accuracy of the first test was an unreason- 
able search and seizure. 


The “Reasonable” Refusal 

Some courts have found that if the de- 
fendant has reasonably refused to submit 
to the breath test, then a suspension 
should not be entered. 

In Walters v. State, 403 N.W. 2d 552 
(Mich. Ct. App. 1987), the court found 
that the defendant’s refusal to take a test 
which was caused by his extreme discom- 
fort and the tightness of his handcuffs was 
not unreasonable within the meaning of 
the implied consent law.!4 

In Commonwealth v. Fleming, 547 
A.2d 448 (Pa. Commw. Ct. 1988), the 
defendant consented to a breath test; how- 
ever, the machine did not work. The po- 
lice then took the defendant to a hospital 
for a blood test wherein the defendant re- 
affirmed his willingness to submit to a 
breath test but refused to take a blood test 
because the needle would puncture his re- 
cent skin grafts. In reversing the suspen- 
sion, the court stated that the defendant 
had shown adequate medical reasons for 
refusing a blood test and that the trooper’s 
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demand for a blood test was in fact unrea- 
sonable under the circumstances. !5 

In the one case in which a “reasonable” 
refusal was considered in the State of 
Florida, the First District Court of Appeal 
held that the suspension was proper. In 
Solomon v. State, 538 So.2d 931 (Fla. Ist 
DCA 1989), the defendant contended that 
he was “roughed up” by the police, and 
that consequently he suffered a broken 
nose. Although there was a dispute as to 
how the defendant received his injury, it 
was concluded that the defendant suffered 
the broken nose while he was at the sta- 
tion house. Notwithstanding the injury, 
the court upheld the suspension, and 
stated that the statutory reasons justifying 
refusal to take a breath test do not include 
a broken nose.!6 


The “No Habla” Defense 

In People v. Niedzwiecki, 487 N.Y.S. 
2d 694 (N.Y. Crim. Ct. 1985), a Polish 
immigrant who had difficulty with the 
English language was alleged to have re- 
fused to submit to a breath test even 
though the police had indicated that they 
knew they did not have personnel who 
could convey the instructions to the defen- 
dant in Polish. Finding that the police’s 


efforts did not satisfy their duty to inform 
the defendant of his rights and the conse- 
quences of a refusal to submit to a breath 
test, the court found that the “refusal” was 
inadmissible on the grounds that the 
warnings given to the defendant were not 
“clear and unequivocal language” as re- 
quired by the New York statute. While the 
Florida statute does not contain such lan- 
guage, this issue is important as the 
reviewing court must determine if the mo- 
torist was properly informed that his 
license would be suspended if refusing the 
test. 


The Equitable Doctrine 
of “Cure” 

Sometimes an individual who initially 
will have refused to submit to a breath 
test will later have a change of mind and 
will wish to submit to the test. In Larmer 
v. Florida Department of Highway Safety 
and Motor Vehicles, 522 So.2d 941 (Fla. 
4th DCA 1988), the defendant’s retraction 
of refusal came only moments after the 
initial refusal. The police, however, ig- 
nored the defendant’s retraction and did 
not allow the defendant to submit to the 
breath test. Because the defendant was 
continuously in the presence of the police 


officers, and the circumstances would 
have produced no inconvenience to the of- 
ficers, the court held that the police were 
incorrect in not permitting the defendant 
to take the breath test, and the defendant 
was not charged with the refusal under the 
circumstances.!7 Other states which have 
decided this issue in favor of the defendant 
include Nebraska,!* Missouri,!? Hawaii,” 
Colorado,?! North Dakota,22 and Ari- 
zona.23 However, in one reported deci- 
sion, New Jersey rejected application of 
the doctrine. 

Although it is incumbent upon the at- 
torney to review with the client the facts 
leading up to the alleged refusal, the de- 
fendant doesn’t necessarily “blow” his li- 
cense by refusing to submit to the breath 
test.0 


! See South Dakota v. Reville, 459 U.S. 553 
(1983). 

2 See generally Fia. Stat. §322.261. 

3 Fa. Stat. §322.261(3) (1986) states that 
“_..such person shall be afforded an opportunity 
for a hearing at a time to be set by the court, 
which hearing date shall be within 20 days of 
the filing of the petition with the court.” The 
application of the 20-day requirement varies be- 
tween jurisdictions. Some circuits immediately 
set the hearing upon demand, while others set 
the hearing for the time of trial of the substan- 


Florida Civil Procedure Forms 


is designed to save you hours 
of searching and drafting time. 


a Follows the same sequence of the Florida Rules of Civil Procedure. 
gw Written in clear, concise language—with no excess legalese. 
w Includes practice tips, commentary and references. 


w Prepared by two Florida experts, J. Allison DeFoor ll and Thomas G. Schultz. 


FOR A NO-OBLIGATION 15-DAY EXAMINATION, 
CALL TOLL FREE 1-800-328-9352 
OR CONTACT YOUR WEST REPRESENTATIVE: 


WARREN FE BATEMAN 
PO. Box 55-7395 

Miami, FL 33255-7395 
Phone: 305/662-0801 


PATRICIA WINN CARTER 
P.O. Box 690728 

Orlando, FL 32819 

Phone: 407/351-0090 


KENNETH S. GREEN, JR. 

PO. Box 5362 

Fort Lauderdale, FL 33310 
Broward Co. Ph: 305/776-7824 
Palm Beach Co. Ph: 407/833-1244 


JAMES E. LUNDY 

1182 Surrey Glen Road 
Middleburg, FL 32068-8787 
Phones: Bus: 904/282-2417 
Res: 904/282-2416 

Mobile: 904/635-2741 


PO. Box 37280 
Tallahassee, FL 32315 
Phone: 904/386-8655 


MICHAEL L. MOSCHEL 


51A 2nd Ave. So. 
Naples, FL 33940 
Phones: Ans. Serv: 
1-800/282-1469 ext. 105 
Business: 813/263-4091 


LAWRENCE E. MANNING 


BRADLEY H. THURSTON 
PO. Box 1086 

Holmes Beach, FL 34218 
Phone: Tampa: 813/877-0908 


a WEST PUBLISHING CO. 
™ 50 W. Kellogg Bivd. 
P.O. Box 64526 

St. Paul, MN 55164-0526 


©1989 West Publishing Company 


THE FLORIDA BAR JOURNAL/OCTOBER 1989 51 


: 
| | 
7 
CEDURE 


tive charges. For discovery purposes, it is obvi- 
ously more advantageous if your hearing is set 
for the time of trial. However, for strategic pur- 
poses, you should check with your local clerk 
before filing your petition to determine how 
they schedule implied consent hearings. 

4400 N.W. 2d at 198 (Minn. App. 1987). 

5 Id. at 199. 

6 See Miranda v. Arizona, 384 U.S. 436 
(1966). 

7 See State v. Hoch, 500 So.2d 597 (Fla. 
3d D.C.A. 1986). 

®Graham v. State, 683 P.2d 211, 215 
(Alaska 1971). See also Heles v. South Dakota, 
530 F.Supp. 646, 654 (C.C.D.S.D. 1982); 
Wright v. State, 703 S.W.2d 850, 851 (Ark. 
1986); Swan v. Department of Public Safety, 
311 So.2d 498, 499 (La. Ct. App. 1975); 
Johnson v. Department of Motor Vehicles, 485 
P.2d 1258, 1259 (Or. Ct. App. 1971); Kauffman 
v. Motor Vehicles Division, Department of 
Transportation, 500 P.2d 473, 474 (Or. Ct. 
App. 1972); Swenumson v. Iowa Department 
of Public Safety, 210 N.W. 2d 660, 663 (Iowa 
1973); Sauer v. Heckers, 524 P.2d 1387, 1389- 
1390 (Colo. Ct. App. 1974); Washington v. 
Dolan, 557 P.2d 1223, 1224-1225 (Colo. Ct. 
App. 1976); Calvert v, State Department of 
Revenue, Motor Vehicle Division, 519 P.2d 
341, 343 (Colo. 1974); State v. Severino, 537 
P.2d 1187, 1189 (Hawaii 1975); Standish v. De- 
partment of Revenue, Motor Vehicle Division, 
683 P.2d 1276, 1281 (Kan. 1984); Wiseman v. 
Sullivan, 211 N.W. 2d 906, 910 (Neb. 1973). But 
cf. Department of Public Safety v. Franklin, 
312 N.W.2d 32, 33 (S.D. 1981). 

9 See generally Fa. Stat. §316.1932. 


1© 633 P.2d at 214-215 (Alaska 1971). 

"192 N.W. 2d at 445 (Minn. 1971). 

12 544 A.2d at 81 (Pa. 1988). 

13 Id. at 82. 

4 403 N.W. 2d at 555 (Mich. Ct. App. 1987). 

15 $47 A.2d at 449 (Pa. Commw. Ct. 1988). 

16 538 So.2d at 932 (Fla. Ist D.C.A. 1989). 
The Solomon decision involved an extremely 
narrow judicial interpretation of Fra. Stat. 
§322.261. The Solomon court apparently con- 
cluded that only the four issues listed in the 
statute should be considered by the court in 
contemplating whether a refusal was lawful. 
Personally, the author questions whether the 
legislature intended those issues to be the only 
ones to be litigated at hearing and the districts 
seem to bear this when Solomom is compared 
with the Fourth District Court’s decision in 
Larmer v. Florida Department of Highway 
Safety and Motor Vehicles, 522 So. 2d 941 
(Fla. 4th D.C.A. 1988), discussed infra. 

17 $22 So.2d at 944. 

18 Sedlacek v. Pearson, 284 N.W.2d 556, 560 
(Neb. 1979). 

9 Thomas v. Schaffner, 448 S.W.2d 319, 322 
(Mo. Ct. App. 1969). 

20 Hawaii v. Moore, 614 P.2d 931, 935 (Ha- 
waii 1980). 

2! Zahtila v. Motor Vehicle Division, De- 
partment of Revenue, 560 P.2d 847, 849 (Colo. 
App. 1977). 

22Lund v. Hijelle, 224 N.W.2d 552, 557 
(N.D. 1974). 

33 Noland v. Department of Transportation, 
728 P.2d 685, 688 (Ariz. Ct. App. 1986). 

24New Jersey v. Corrado, 446 A.2d 1229, 
1232 (N.J. 1982). 
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PerfectPal is a productivity tool for 
WordPerfect 4.1, 4.2 & 5.0 that uses a 
system of more than 375 precoded 
macros accessed by the Alt key. New 
users dramatically reduce the learning 
curve from days to minutes, and ex- 
perienced users obtain a unique set of 
power tools. 

' With mnemonic key strokes named 
for every WordPerfect command from 
the very simple to the most advanced, 
such as "P" to print a document, "O" to 
do outlines, "STOP" to stop /cancel 
printing, "BOX" for Box/Line drawing, 
"COL3" to automatically set up three 
evenly spaced columns, the time to find 
and execute commands are cut by as 
much as 80%. 

Commands include move/copy text, 
transpose words, sentences, paragraphs; 
easy merge, pre-set sorts; effortless 
math; easy to use pre-set fonts, setting 
up graphic images, and simplified desk- 
top publishing all in one or two key 
strokes instead of struggling through 
layers of menus. 

Complex commands such as refer- 
ences, indexing, table of contents are 
pre-coded in simplified format as well. 


And PerfectPal can automatically map 
your keyboard with special science/math/- 
foreign language characters; For 
example, PerfectPal can change your 
keyboard to a Spanish keyboard with 
one macro named SPANISH, and back 
again with another macro named 
ENGLISH. And PerfectPal can strip 
hard returns and extra spaces from conv- 
erted documents; a search-for-hidden- 
code menu (a nice feature to locate 
troublesome codes that foul printer 
commands); label and envelope print 
routines; a date and time stamped 
notepad, macros which delete codes,such 
as all Bold or Margin settings, and the 
list goes on and on. 

PerfectPal also has routines speicific 
to the legal profession; for example, it 
coaches you on how to create a Table 
of Legal Authorities, reducing several 
pages in the WordPerfect manual to a 
few simple macros and several online 
screen instructions. And with over 150 
of the 375 macros containing pop-up 
prompts, tips and instructions, PerfectPal 
makes an excellent tutor as well. 

INFO WORLD says PerfectPal 
“eliminates the need to memorize 
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Nn a personal injury or wrongful death 
action stemming from an automobile 
accident, the nonuse of a seatbelt 
may be pertinent to determination of 
damages. In its landmark 1984 decision 
of Insurance Company of North America 
v. Pasakarnis, 451 So.2d 447 (Fla. 1984), 
the Florida Supreme Court officially gave 
birth to the “seatbelt defense.” The Flor- 
ida Legislature went a step further in 1986 
by enacting F.S. §316.614 (Supp. 1986) 
which mandated the use of seatbelts. 

During these past five years, the seatbelt 
defense has been applied and interpreted 
in various ways. Although the defense and 
evolving case law is unsettled, certain 
observations can be made about its 
application. 

Prior to 1984, Florida’s district courts 
of appeal uniformly refused to recognize 
the seatbelt defense. In most cases, the 
courts side-stepped the issue by deferring 
to the legislature or by rendering narrow 
rulings.'! However, in 1982, the Fourth 
District addressed the issue by rejecting 
the defense and certifying to the Supreme 
Court the following question of great pub- 
lic importance: Should Florida courts 
consider seatbelt evidence as bearing on 
comparative negligence or mitigation of 
damages?2 

The Supreme Court accepted jurisdic- 
tion in both cases,3 which eventually led 
to the Pasakarnis decision. In Pasakarnis, 
the Supreme Court directed that evidence 
of nonuse of a seatbelt should be consid- 
ered for purposes of mitigating damages, 
not comparative negligence. The circum- 
stances under which a jury should contem- 
plate the defense were set forth as follows: 
If there is competent evidence to prove that the 
failure to use an available and operational seat- 


belt produced or contributed substantially to 
producing at least a portion of Plaintiff's dam- 


ages, then the jury should be permitted to. 


consider this factor, along with all other factors 
in evidence, in deciding whether the damages 
for which Defendant may otherwise be liable 
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should be reduced. Nonuse of an available 
seatbelt, however, should not be considered by 
the triers of fact in resolving the issues of liabil- 
ity unless it has been alleged and proved that 
such nonuse was a proximate cause of the 
accident.‘ 

In limiting the application of the de- 
fense to damages, the Supreme Court 
characterized the defense as a “rule of 
avoidable consequences.” Since that rul- 
ing, Florida adopted a mandatory seatbelt 
law® and promulgated special jury instruc- 
tions.” Both prohibit the introduction of 
seatbelt evidence as negligence per se. 


The Application 

The nonuse of a seatbelt is an affirma- 
tive defense which must be specifically 
pled.’ By pleading comparative negli- 
gence, counsel does not by implication 
include the seatbelt defense.? A defendant 
should include the following allegations: 
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(1) The plaintiff did not use an available 
and operational seatbelt; (2) the plaintiff's 
failure to use the seatbelt was unreason- 
able under the circumstances; and (3) this 
failure produced or contributed substan- 
tially to producing part or all of the 
plaintiff's damages. 

It should be noted that the Supreme 
Court also recognized the rare instance in 
which the plaintiff's failure to use a seat- 
belt proximately caused the accident. For 
instance, a driver’s nonuse of the seat- 
belt could cause loss of control of the ve- 
hicle after impact and proximately cause 
a second collision. Under those facts, the 
seatbelt defense should be specifically pled 
in the context of comparative negligence. 


Elements of Proof 

Before pleading the seatbelt defense, 
certain preliminary decisions must be 
made regarding the elements of proof. The 
defendant bears the burden of proving the 
nonuse of a fully operational seatbelt, 
which contributed substantially to produc- 
ing the damages sustained by him.!° 

Proof that a plaintiff failed to use a 
seatbelt can be obtained in any number 
of ways. A request for admissions or a 
police officer’s testimony may suffice. A 
police officer’s testimony should not be 
privileged under F.S. §316.006(4), as it is 
a direct observation.!! Additionally, an ex- 
pert engineer may be able to testify to 
nonuse on the basis of the expert’s investi- 
gation after the fact.!2 

The more difficult element of proof 
concerns whether the seatbelts were fully 
operational at or about the time of the 
accident. Since most vehicles are equipped 
with seatbelts as a matter of federal law,!3 
it is not difficult to prove availability. 
However, establishing that seatbelts were 
“fully operational” at the time of the acci- 
dent is more complicated. Certainly, if the 
vehicle is operable after the accident, test- 
ing is relatively simple. On the other hand, 


should the vehicle be inoperable, expert 
testimony might be required. 

At the very least, circumstantial evi- 
dence that the seatbelts were operational 
at the time of the accident must be intro- 
duced to avoid a directed verdict.!4 
However, mere testimony that the auto- 
mobile was in good condition at the time 
of the accident has been held insuffi- 
cient.!5 Similarly, testimony that the car 
was only a few months old at the time of 
the accident and equipped with seatbelts 
has not been deemed sufficient enough for 
the issue to reach a jury.!6 

Recent cases out of the Second Dis- 
trict!? have required more than circum- 
stantial evidence for the seatbelt defense 
to apply. It appears that direct testimony 
is necessary to show mechanical operation 
of the seatbelt. The Second District has 
required competent evidence to show that, 
at or near the time of the accident, the 
seatbelts were anchored to the vehicle and 
the buckles closed securely when tested.!® 

Proof that a buckle clicks closed is easy 
to obtain and present. It is also fairly sim- 
ple to prove that a belt is properly 
anchored. However, evidence that a se- 
atbelt mechanism would restrain a person 
upon a sudden stop is more difficult to 
establish and may require expert testi- 
mony. 

Even though this issue may be submit- 
ted to a jury without expert testimony,!9 
an expert may still be advisable. A 
biomechanical engineer, physical engineer, 
mechanical engineer, and others can per- 
form tests to determine whether belts were 
fully operational. 

Generally, there are three types of seat- 
belts: One which senses the vehicle’s mo- 
tion; one which senses the belt’s motion; 
and one which is fixed across the lap. 
Each type of belt can be tested regardless 
of whether the vehicle is still operating, 
and can even be tested when the belts are 
removed from the vehicle. Should the ve- 
hicle be altogether unavailable, there is 
virtually no way of establishing that the 
seatbelts were operational on the day of 
the accident, unless it is admitted. At pre- 
sent it is unclear whether the defense can 
be submitted to a jury on the basis of 
inferences that operational belts were in- 
itially installed and no defect has been 
discovered, without direct testimony in- 
cluding test results.2° So far no court has 
ruled on proximity of the testing to the 
day of the accident. However, one court 
held that the fact that seatbelts “clicked” 
some eight months before the accident 
was sufficient to raise a jury issue on the 


seatbelt defense.2! Arguably, any evidence 
that the seatbelt mechanism was opera- 
tional on or about the day of the accident 
should enable the defense to reach a 
jury.” 

In order to avoid a directed verdict on 
this element of proof, opposing expert tes- 
timony is likely to be submitted. From a 
plaintiff's perspective, experts can deter- 
mine that a seatbelt was used in order to 
controvert testimony to the contrary. 
There are various tests which may be em- 
ployed to show that the seatbelt was in use 
on the day of the accident (e.g., belt 

The final element to be established is 
that the plaintiff's failure to use the seat- 
belt produced or contributed substantially 
to producing the damages sustained by the 
plaintiff. Expert testimony is highly rec- 
ommended but not required.23 A 
biomechanical engineer is best qualified to 
render an opinion from both the medical 
and engineering standpoints. 

Such expert testimony usually pertains 
to the way the vehicle moved, the way the 
plaintiff moved, and the way the injuries 
came about. Based on those movements, 
the points of impact, and the amounts of 
force, an expert can render an opinion as 
to how the movements would have been 
different had the individual been wearing 
a seatbelt. Ultimately, an expert should 
identify the type and degree of injury, if 
any, that would have resulted had the 
seatbelt been worn. On the basis of this 
information, a jury will be asked to deter- 
mine the percentage by which the plain- 
tiffs damages should be reduced by his 
failure to wear a seatbelt. 


Jury Instructions 

Assuming the facts are disputed, the de- 
fense will then be submitted to the jury. 
The Florida Supreme Court has adopted 
special jury instructions and a special in- 
terrogatory verdict form for the applica- 
tion of a seatbelt defense.”4 

Recently, the Florida Supreme Court 
approved the publication of proposed 
amendments to Standard Jury Instruction 
4.11, Violation of Traffic Regulations. 
The Supreme Court specifically noted that 
the charge should not be given if the stat- 
ute or ordinance in question provides that 
the violation is not evidence of negligence. 
Specific reference is made to F.S. §316.613 
and §316.614, which state that evidence 
of nonuse of a child restraint shall not be 
admissable in any civil action with regard 
to negligence, and evidence of nonuse of 
a seatbelt shall not constitute negligence 


54 THE FLORIDA BAR JOURNAL/OCTOBER 1989 


per se or be used as prima facie evidence 
of negligence.?6 

After the jury is instructed on the ele- 
ments of damage, Standard Jury Instruc- 
tions 6.14, Failure to Use Seatbelt, is to 
be given. If there is a factual issue con- 
cerning whether a seatbelt was available 
and fully operational, a special instruction 
must be given. However, should that issue 
be uncontroverted, the jury would be 


‘peremptorily instructed that the automo- 
“bile was equipped with an-available and 


fully operational seatbelt. The only issue 
the jury would decide then would be 
whether the evidence showed that the 
plaintiff failed to use reasonable care i 
not using the seatbelt and whether such 
failure produced or contributed substan- 
tially to producing the damages sustained. 
If so, the jury is to determine the percent- 
age by which plaintiffs damages should 
be reduced. 

The Supreme Court has also promul- 
gated special interrogatory verdict ques- 
tions. The interrogatory questions follow 
any given on comparative negligence and 
the total amount of damages to be 
awarded. 


Wrongful Death Actions 

The application of the seatbelt defense 
to a wrongful death claim may present 
difficulty when assessing damages. Not 
until May 1989 had a Florida court spe- 
cifically recognized the application of the 
seatbelt defense to a wrongful death ac- 
tion in Florida.2’ 

The damages available to plaintiffs un- 
der the Wrongful Death Act are specifi- 
cally enumerated.”8 If an expert testifies 
that had the decedent worn a seatbelt, he 
would not have died but would have sus- 
tained personal injuries, the action should 
not be transformed into a personal injury 
action, and the survivors should not be 
entitled to personal injury-type damages. 
Instead, the jury should be asked to re- 
duce the damages enumerated under the 
Wrongful Death Act by a percentage 
based on the evidence. 

The application of this percentage is not 
as straightforward as in a personal injury 
action, and much is lost in the translation. 
For example, how does a jury logically 
reduce net accumulations or loss of sup- 
port and services? Should a jury eliminate 
all funeral expenses in such a case, as a 
matter of course? In turn, should the jury 
then add medical expenses for the care of 
the plaintiff? Complicating the issue fur- 
ther, if the alternative injury posed by the 
expert would require additional medical 
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treatment and care, which would actually 
enhance the survivor’s damages, should 
the jury increase the plaintiff's award? 

As a rule of thumb, a jury should never 
be permitted to enhance damages under 
such circumstances. The defense is based 
on the rule of avoidable consequences and 
is, in substance, a mitigation of damages 
defense. However, these issues have not 
been addressed by a Florida court, and 
are in need of further examination and 
analysis.”9 

To illustrate the complexities of this de- 
fense, consider the following factual 
scenario. Martha was driving a car in 
which her five-year-old daughter, Suzie, 
was a passenger. They were struck head- 
on by a car driven by Dave, who was 
drunk. Willie, a 16-year-old, was a passen- 
ger in Dave’s car. None of the persons 
were wearing seatbelts. Martha sustained 
minimal head injuries and severe facial 
scarring. Her daughter Suzie died. Dave 
was not injured, but Willie was thrown 
from the car and fractured his neck. 

Let us assume, as we examine the possi- 
ble claims, that both vehicles had available 
and fully operational seatbelts on the day 
of the accident. Starting with Martha and 
her personal injury claim against Dave, 
the seatbelt defense would apply. As to the 
wrongful death claim Martha would bring 
on behalf of her five-year-old daughter, 
Suzie, the seatbelt defense probably would 
not apply.*° To apply the seatbelt defense 
in this action would be, in effect, an 
imputation of the mother’s comparative 
negligence to Suzie, according to the First 
District.3! However, an argument might 
be made that the parent’s failure to belt 
the child should be admissible to reduce 
the parent’s damages, not the child’s. On 
the other hand, a response could be made 
that such evidence tends to establish com- 
parative negligence, and is hence 
inadmissible.>2 

Turning to Willie’s claim against 
Martha, assuming she was negligent, the 
seatbelt defense would apply. As to Wil- 
lie’s claim against Dave, the seatbelt 
defense would apply. Dave is not estopped 
from asserting the seatbelt defense because 
he was drunk; nor was Dave under any 
affirmative duty to fasten Willie’s seat 
belt.33 Apparently, the seatbelt defense ap- 
plies to a minor over the age of five. 

The key to a seatbelt defense is applying 
it to the right case, investigating soon as 
possible, and retaining a good expert. 

It seems certain that the application of 
the seatbelt defense to a wrongful death 
claim will be questioned further. To date 


the courts have not settled the question 
of whether an action for contribution can 


be brought against an owner of a vehicle ! 


for not providing a safe vehicle which is 
equipped with fully operational seatbelts, 
as now required under the mandatory 
seatbelt law. Furthermore, there is no ex- 
planation for the proscription of the de- 
fense to children under five years of age, 
even though the parent’s damages are at 
issue and a child cannot be comparatively 
negligent until seven.0 
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F.L.W. 1238, 1239 (Fla. 2d D.C.A. 1989). 

19 See Burns v. Smith, 476 So.2d 278 (Fla. 
2d D.C.A. 1985). 

20 See DeLong, —— So.2d —_, 14 F.L.W. 
1309; Devolder, __ So.2d —_, 14 F.L.W. 1238. 

2! American Automobile Association, Inc. v. 
‘Pehraai, 508 So.2d 365 (Fla. Ist D.C.A. 1987). 

Id. 

23In Burns v. Smith, 476 So. 2d 278 (Fla. 
2d D.C.A. 1985), the court allowed the seat- 
belt defense to be submitted to the jury without 
any expert testimony as to the causal relation- 
ship between nonuse and damages. The plain- 
tiff was ejected in that case, and the court found 


it within the jury’s province to consider the 
effect of seatbelt nonuse on the plaintiff's in- 


uries. 
% Florida Bar Standard Jury Instructions, 
475 So.2d 682 (Fla. 1985). 

25In re Standard Jury Instructions, 540 
So.2d 825, 827 (Fla. 1989). 

%6 Fa. Stat. §§316.613(3) & 316.614(10). 

27 McCoy v. Hollywood Quarries, Inc., __ 

.2d —_, 14 F.L.W. 1275 (Fla. 4th D.C.A., 
1989). The McCoy courts rejected outright 
England v. United States, 632 F.Supp. 1340 
(M.C. Fla. 1986), which held that the seatbelt 
defense does not apply in a wrongful death suit 
because it works as a complete bar to 
and allows otherwise liable defendants to “es- 
cape” liability. The Florida Supreme Court has 
yet to rule on this issue. 

28 See Fia. Stat. §768.16 et seq. 

2 The application of the seatbelt defense to 
a wrongful death claim is a subject deserving 
much more attention and space than is given 
here. 

© Parker, 529 So.2d at 1149-50. 

31 Id. 

32 Id., see also Selfe v. Smith, 397 So.2d 348 
(Fla. Ist D.C.A. 1981), rev. den., 407 So.2d 
1105 (Fla. 1981). 

33 Bonds v. Fleming, __ So.2d __, 14 
F.L.W. 617 (Fla. 5th D.C.A. 1989). 
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LABOR_LAW 


Formal Hearings Under Florida’s 
Human Rights Act 


he law governing administrative 

adjudication of human relations 

cases in Florida is a mosaic of 

state and federal statutes, court 
rules, administrative regulations, judicial 
decisions, and administrative precedent. 
Given the rate of recent changes, a kalei- 
doscope may be a better analogy. 

When the Florida Commission on Hu- 
man Relations refers an unlawful employ- 
ment practices case to the Division of 
Administrative Hearings, the parties or 
their counsel have not only the Human 
Rights Act of 1977,' and a substantial 
body of case law, state and federal, but 
also both the commission’s rules, FAC 
Chs. 221-8 and 221-9, and the procedural 
rules in force at DOAH, FAC Chs. 221-6, 
to contend with. The Florida Rules of 
Civil Procedure govern discovery, and the 
Administrative Procedure Act of 19742 
also figures in. 

Before a case reaches DOAH, commis- 
sion staff have evaluated a complaint and 
the commission’s executive director has 
(1) determined that reasonable cause ex- 
ists to believe that an unlawful employ- 
ment practice has occurred, or (2) that no 
cause exists to believe that an unlawful 
employment practice has occurred, or (3) 
that the commission lacks authority? to 
decide (a) on account of the untimeliness 
of the complaint or (b) on account of the 
subject matter of the complaint or (c) be- 
cause of the part(ies’) identity. 

If the commission decides formal pro- 
ceedings are indicated, the APA requires 
it to elect whether a DOAH hearing offi- 
cer, the agency head, or a member of the 
collegial agency head will conduct formal 
administrative proceedings. The commis- 
sion’s FAC Rule 22T-8.016(1) provides for 
hearings on petitions for relief from un- 
lawful employment practices to be heard 
by DOAH hearing officers “unless, prior 
to service of the Notice of Hearing, . . . the 
chairperson or Chair of the Panel desig- 


Knowing what 
sources of law to 
look to makes 
it possible to avoid 
many pitfalls 


by Robert T. Benton Il 


nates a Commissioner as the hearing 
officer or directs that the hearing be con- 
ducted by the Commission or Panel.” 

This rule should not be read to author- 
ize the commission to retrieve for adjudi- 
cation a petition it has already forwarded 
to DOAH. F-.S. §120.57(1)(b)3 (1987) pro- 
vides: “The referring agency shall take no 
further action with respect to the formal 
proceeding, except as a party litigant, as 
long as the division has jurisdiction over 
the formal proceeding.” 

The APA precludes the commission’s 
deciding unilaterally to adjudicate a peti- 
tion itself after it has been referred to 
DOAH. 

If the commission elects not to transmit 
a timely petition to DOAH for assignment 
to a hearing officer there, the case pro- 
ceeds in accordance with FAC Ch. 22T-8. 
But, if the commission refers the matter 
to DOAH, DOAH’s procedural rules, 
which are found in FAC Ch. 221-6, apply. 
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FAC Rule 221-6.001 provides that 
DOAH’s “rules shall apply to all proceed- 
ings before hearing officers of the Divi- 
sion.” 

In addition, because proceedings at 
DOAH are “described in the rules of the 
Commission,” FAC Rule 22T-8.001, com- 
mission rules purport to apply to proceed- 
ings at DOAH. Perhaps the better part of 
valor is to conform uncomplainingly to 
DOAH’s rules when appearing before 
DOAH hearing officers. But even the 
practitioner cheerfully reconciled to going 
with the flow will encounter turbulence in 
the stream. To begin with, the commis- 
sion’s rules require that petitions (origi- 
nal and four) be filed on legal-sized 
paper,’ while DOAH’s rules, like the 
Model Rules, specify letter-sized.5 More 
readily handled and important are the 
compatible, but not identical, require- 
ments concerning what the petition should 
contain.® 


Class Actions 

On both occasions on which it has con- 
sidered the question, the First District has 
disapproved class actions in challenges to 
proposed rules.? On review of a §120.57 
proceeding, the same court in Medley In- 
vestors, Ltd. v. Lewis, 465 So.2d 1305, 
1306 (Fla. Ist DCA 1985), said that “the 
right to assert class standing in an admin- 
istrative proceeding should not be inferred 
in the absence of a statute or rule which 
specifically confers and defines such a 
right.” 

The commission has such a rule,® while 
DOAH does not. The class action rule im- 
plements F.S. §760.10(13) (1987) which 
provides: 

In the event that the commission . . . finds 
that an unlawful employment practice has oc- 
curred, it shall issue an order prohibiting the 
practice and providing affirmative relief... . 
Upon such notice as the commission . . . may 


require, such order . . . may provide relief for 
all individuals aggrieved by any such unlawful 


| 


employment practice. 

While no apparent impediment pre- 
cludes petitioners’ proceeding as a class in 
these cases, even at DOAH, no precedent 
for this exists. 


Responsive Pleadings 

The commission’s FAC Rule 22T- 
9.008(5) requires respondents to file 
answers within 20 days of service of 
petitions, and requires that affirmative de- 
fenses be pleaded in detail. The rule 
specifies both that any “allegation within 
the petition which is not denied in the 
[timely filed] answer shall be deemed ad- 
mitted,” and that “[flailure to plead an 
affirmative defense shall constitute a 
waiver of that defense.”!© Even though the 
DOAH rules do not contain these require- 
ments, a respondent would be foolhardy 
not to file a timely answer, raising any 
available affirmative defenses. At the 
agency’s election, the matter may never 
reach DOAH, even in cases where mate- 
rial facts are disputed. 

The commission’s rule!! requires peti- 
tions for relief from unlawful employment 
practices to specify “all disputed issues of 
material fact,” if any exist. The APA!2 
provides that agencies referring petitions 
or requests for formal hearings to DOAH 
do so within 10 days of their receipt. If a 
petition for relief from an unlawful 
employment practice is viewed as such a 
petition or request, and the commission 
complies with the statutory time limit, re- 
ferral before the 20 days the commission’s 
rules allow for filing an answer have ex- 
pired might save a nonanswering respon- 
dent’s bacon.!3 On the other hand, if the 
commission took the view that no dispute 
of material fact was definitively estab- 
lished, in the absence of a timely filed 
answer disputing material allegations of 
the petition, it might wait until receiving 
an answer to transfer the petition. 


Amendments 

Under the Model Rules, a party may 
amend a petition as of right “prior to the 
agency’s designating the presiding offi- 
cer.”!4 If a commissioner has been desig- 
nated a hearing officer under FAC Rule 
22T-8.016, a motion for leave to amend 
may be filed!5 under Rule 22T-8.017. If 
the matter has been referred to DOAH, 
FAC Rule 221-6.004 provides for amend- 
ment “only upon order of the hearing 
officer.” 

The cases teach that, in civil actions, 
there is no right to amend to plead a 
wholly new and different cause of action, 


although other “amendments are usually 
granted liberally.”!6 But, in administrative 
proceedings, there is no “cause of action,” 
strictly speaking, and it has been held er- 
ror not to allow a second amendment of 
a petition for administrative relief.!7 

Federal civil rights law is instructive on 
the point. Under the federal scheme, too, 
a complaint of discrimination must be 
timely filed with an administrative agency, 
the Equal Employment Opportunity Com- 
mission. “[TJhe purpose of a charge of 
discrimination is to trigger the investiga- 
tory and conciliatory procedures of the 
EEOC,” Sanchez v. Standard Brands, 
Inc., 431 F.2d 455, 466 (Sth Cir. 1970), 
just as charges filed with Florida’s Com- 
mission on Human Relations trigger 
commission procedures designed to obvi- 
ate the necessity for formal administrative 
adjudication. 

The better reasoned Title VII cases al- 
low amendments articulating more fully 
grounds on which an employer’s actions 
are alleged to be unlawful, when a pro se 
litigant timely files a pleading that can be 
construed as a judicial complaint.!* Al- 
though, without more, filing an EEOC 
right to sue letter within the time allowed 
for filing suit in district court will not pre- 
serve a claimant’s rights,!9 simply filing a 
motion for appointment of counsel has 
been held sufficient.” 

In the Sanchez case, the court allowed 
a former employee who initially charged 
only sex discrimination to amend the 
EEOC charges to allege discrimination on 
account of national origin, well after time 
to file original charges had expired, ex- 
plaining, “the charging party may have 
precise knowledge of the facts concerning 
the ‘unfair thing’ done to him, yet not be 
fully aware of the employer’s motivation 


for perpetuating the ‘unfair thing.’”?! 


Discovery 

DOAH’s FAC Rule 221-6.019 author- 
izes “discovery through the means and in 
the manner provided in Rules 1.280 
through 1.400, Florida Rules of Civil Pro- 
cedure.” This includes requests for admis- 
sion which, if unanswered, may render 
fact finding at an evidentiary hearing un- 
necessary.2 In such cases, or if the parties 
stipulate to all material facts after the mat- 
ter is at DOAH, the hearing officer may 
enter an order relinquishing jurisdiction to 
the commission, under the authority of 
FAC Rule 221-6.033(1).2 

At DOAH, the hearing officer before 
whom the matter is pending issues sub- 
poenas; and motions to quash or for 


protective order are addressed to the hear- 
ing officer. FAC Rule 221-6.021. The 
court’s decision in Florida Commission on 
Human Relations v. Human Development 
Center, 413 So.2d at 1254 (Fla. Ist DCA 
1982), describes the commission rule chal- 
lenged in that case as “properly authoriz- 
ing issuance, service and enforcement of 
subpoenas in connection with agency in- 
vestigations.” (emphasis supplied) By the 
time a matter reaches DOAH, the com- 
mission has ordinarily concluded its 
investigation (or foregone an opportunity 
to investigate on grounds it lacked 
jurisdiction to do so). If the commission 
issued a subpoena in a case pending at 
DOAH, it would run afoul of the require- 
ment that it take no further action with 
respect to the formal proceeding, F.S. 
§120.57(1)(b)3. (1987), except as a party 
litigant, after referring a case to DOAH. 

Intervention in proceedings at DOAH 
is allowed under FAC Rule 221-6.010. The 
commission’s executive director may inter- 
vene in a proceeding at DOAH, but 
seldom does, in practice. In deciding the 
question, the court in Jackson v. Wili, 398 
So.2d 914 (Fla. Ist DCA 1981), cited a 
commission rule, but the Jackson decision 
antedated adoption of FAC Ch. 221-6. 

The commission’s FAC Rule 22T- 
9.007(3) authorizes respondent to request 
reconsideration “within the time provided, 
even if a petition pursuant to Rule 22T- 
9.008 has already been filed. Proceedings 
on the petition shall be stayed until a re- 
consideration has been made.” But this 
rule will not bring proceedings before a 
DOAH hearing officer to an automatic 
halt. Moreover, since the executive direc- 
tor cannot take action, “except as a party 
litigant,” any redetermination made after 
a petition has been transmitted to DOAH 
amounts to no more than a party’s recon- 
sidering the position it will take as a 
litigant. 


Final Hearing 

The commission is the “agency responsi- 
ble for preserving the testimony at the 
final hearing,” even in cases heard by 
DOAH hearing officers. If the notice of 
hearing does not reflect service on the 
commission, it is safe to assume that, as 
sometimes happens, the DOAH hearing 
officer has neglected to apprise the com- 
mission of the time and place of the final 
hearing. In order to avoid the delay of 
coordinating with the commission and se- 
curing a court reporter at the last minute, 
counsel would do well to ask the hearing 
officer to send a copy of the notice of 
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hearing to the commission or forward a 
copy themselves. 

No investigatory conclusions or fact 
finding antecedent to the de novo eviden- 
tiary hearing enjoys any presumption of 
validity at the hearing.2” Except as cor- 
roboration under F.S. §120.58 (1987), the 
executive director’s determinations have 
no evidentiary weight.”* Nor, because dif- 
ferent questions are litigated in unemploy- 
ment compensation cases, will those 
decisions be res judicata on the merits of 
unlawful employment practice cases.”9 

Even when the commission, in review- 
ing a recommended order, is persuaded 
that the hearing officer’s findings of fact 
are erroneous and substitutes its own find- 
ings of fact, the appellate courts regularly 
reverse and reinstate the hearing officer’s 
findings.» But, if an employee who has 
received an adverse recommended order 
institutes proceedings?! in circuit court 
before the commission adopts the order, 
the recommended order will be given no 
effect.32 

Ever since the decision in School Board 
of Leon County v. Hargis, 400 So.2d 103 
(Fla. Ist DCA 1981), federal cases have 
been looked to for guidance in this area.>3 
Like plaintiffs in Title VII actions, peti- 
tioners for relief under Florida’s Human 
Relations Act must “bear the burden of 
persuasion on the ultimate fact of 
discrimination.”4 In discriminatory treat- 
ment cases,35 they have the burden in- 
itially to prove facts making out a prima 
facie case of discrimination on a pro- 
scribed basis.** With respect to discharge, 
nonhire and the like, the respondent need 
only articulate a legitimate, nondiscrimina- 
tory reason for the termination or other 
action, in order to place upon petitioner 
the burden of proving that the asserted 
reason is pretextual.37 

If a factual dispute exists as to whether 
a complaint of unlawful discrimination 
was filed within the requisite 180 days, see 
Kourtis v. Eastern Air Lines, 409 So.2d 
139 (Fla. Sth DCA 1982), as to whether 
the petition for relief from an unlawful 
employment practice was filed within the 
prescribed 30 days, or as to whether the 
commission has jurisdiction over a par- 
ticular employer, the executive director’s 
determination (or redetermination) of 
untimeliness or of no jurisdiction, fol- 
lowed by a petition for relief might very 
well lead to DOAH fact finding and a 
recommended order that did not eventu- 
ate immediately in a final order.3® 

Ordinarily litigating all disputed fact is- 
sues at one time is most efficient. Even so, 


bifurcated hearings on liability and dam- 
ages may be more common than not in 
human relations cases at DOAH. Of 
course, bifurcation does not entail two evi- 
dentiary hearings on the merits of a claim 
if no liability is found or if the parties 
agree, once liability is established, on the 
amount of damages. 

In an unreported order, the First Dis- 
trict held that review of a final order 
determining liability is unavailable until 
damages are also decided.*? If the parties 
have not stipulated to bifurcation, and the 
hearing officer has entered no order speci- 
fying bifurcation, the employee should be 
prepared to prove lost wages as well as 
liability at a single hearing. An award of 
attorney’s fees may also entail the taking 
of evidence. 


Summary 

Handling a case filed with the Florida 
Commission on Human Relations that 
may go to formal hearing before the Divi- 
sion of Administrative Hearings requires 
familiarity with a multiplicity of some- 
times conflicting statutes, regulations, and 
decisional law. Knowing what sources of 
law to look to makes it possible to avoid 
the pitfalls a patchwork of procedural and 
substantive authority can present.0 
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B.A. from The Johns Hopkins Univer- 
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' Fra. Stat. §760.01 et seq., (1987). 

2 Fra. Stat. Ch. 120 (1987 and 1988 Supp.) 

3If the facts which persuade the executive 
director to conclude the commission lacks juris- 
diction are not in dispute, the commission’s 
F.A.C. RuLe 22T-9.006(3) and (11) authorizes 
the executive director to dismiss the complaint. 
Such cases never reach DOAH. This is in keep- 
ing with the Administrative Procedure Act, 
which limits formal administrative hearings to 
those cases in which a “disputed issue of mate- 
rial fact,” Fra. Stat. §120.57 (1987), exists. 
“Unless otherwise agreed,” id., hearing officers 
do not hear informal administrative proceed- 
ings of the kind authorized by Fria. Stat. 
§120.57(2) (1987) for cases in which no factual 
dispute exists. 

4 F.A.C. RuLe 22T-8.003(2). 

5F.A.C. Rute 223-6.003(8). Clerical work- 
ers at one agency or the other might be grateful 
if two letter-sized versions of the petition (for 
transmittal to DOAH) accompanied the edi- 
tions of legal-sized filed with the commission. 

6F.A.C. 221-6.004(1) and F.A.C. 
RULE 22T-8.009 set out the requirements. 

7Montgomery v. Department of Health 
and Rehabilitative Services, 468 So.2d 1014 
(Fla. Ist D.C.A. 1988); Department of Health 
and Rehabilitative Services v. Alice P., 367 
So.2d 1045, 1050 (Fla. Ist D.C.A. 1985). 

8 F.A.C. Rue 22T-9.008(4),(7(8) and (9). 

9F.A.C. Rue 22T-9.008(5). See Arnold v. 
Burger Queen Systems, Inc., 8 F.A.L.R. 3606 
(F.C.H.R. April 28, 1986) (sanction should be 
applied sparingly), aff'd on other grounds, 509 
So.2d 958 (Fla. 2d D.C.A. 1987); Ann Knowles 
Bates v. School Board of Alachua County, No. 
87-3406 (D.O.A.H. April 4, 1988). 

10 F.A.C. RuLe 22T-9.008(5)(c). 

Rute 22T-8.009(2)(d). 

12 Fla. Stat. §120.57(1)(b)3. (1987). 

'3 But see Boswell v. Aly Investments Inc. 
d/b/a Howard Johnson’s Motor Lodges and 
Ranif Khimani, No. 88-028 (F.C.H.R., Oct. 31, 
1988); Foster v. Handling Systems Engineering, 
Inc., No. 88-002 (F.C.H.R., Jan. 20, 1988). 

4 F.A.C. Rute 28-5.202. 

15 See F.A.C. 22T-8.009(3). 

16 United Telephone Company v. Mayo, 345 
So.2d 648, 655 n.6 (Fla. 1977). 

7 All Risk Corporation of Florida v. De- 
partment of Labor and mployment Security, 
413 So.2d 1200 (Fla. Ist D.C.A. 1982). But see 
Obrenski v. Publix Supermarkets, Inc., 8 
F.A.L.R. 2706. 


18 See, e.g., Wingfield v. Goodwill Indus- 
tries, 666 F.2d 117, 1179 n.3 (8th Cir. 1981), 
and Wrenn v. American Cast Iron Pipe Com- 
pany, 575 F.2d 544 (Sth Cir. 1978). 

19 Baldwin County Welcome Center v. 
Brown, __U.S.__, 104 S.Ct. 1723 (1984). 

20 Harris v. Walgreen’s Distribution Center 
456 F.2d 588, 591-2 (6th Cir. 1972). 

21431 F.2d at 462. See generally Pettway v. 
American Cast Iron Pipe Company, 411 F.2d 
978 (Sth Cir. 1969). 

22 Magnolias Nursing Home and Convales- 
cent Center v. Department of Health and 
Rehabilitative Services, 438 So.2d 421 (Fla. Ist 
D.C.A. 1983). 

23 See Knight v. Westinghouse Electric 
Corp., No. 87-016 (F.C.H.R., Oct. 6, 1987). 

24 Fia. Stat. §120.57(1)(b)3. (1987). 

25 For the same reason, the use of investiga- 
tory subpoenas is precluded in making a rede- 
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termination if the petition is at DOAH. 

26 F.A.C. Rute 221-6.023(2). 

27 McDonaid v. Department of Banking and 
Finance, 346 So.2d 569 (Fla. Ist D.C.A. 1977). 

28 Cf. Dykes v. Quincy Telephone Co., 539 
So.2d 503 (Fla. Ist D.C.A. 1989). 

29 Bessie J. Armstrong v. Florida Med- 
Center, No. 87-4798 (D.O.A.H. Jan. 12, 1989). 

3 F.g., National Industries, Inc. v. Com’n 
on Human Relations, 527 So.2d 894 (Fla. 5th 
D.C.A. 1988); Howard Johnson Co. v. Kilpa- 
trick, 501 So.2d 59 (1987). 

31 Fra. Stat. §760.10(12) (1987) authorizes 
bringing a civil action if the commission fails 
to act within 180 days of the filing of a com- 
plaint. As a practical matter, cases do not ordi- 
narily reach DOAH within 180 days. Seldom, 
if ever, is a recommended order entered within 
180 days of the filing of a complaint. 

32 Dykes v. Quincy Telephone Co., 539 
So.2d 503 (Fla. Ist D.C.A. 1989). 

33 See Anderson v. Lykes Pasco Packing 
Co., 503 So.2d 1269 (Fla. 2d D.C.A. 1986). 

34 Walker v. Ford Motor Co., 684 F.2d 1355, 
1359 (11th Cir. 1982). 

35 The commission and DOAH hearing offi- 
cers would presumably look to federal prece- 
dents in disparate impact. see Wards Cove 
Packing Co., Inc. v. Atonio, __ U.S. __, 57 
U.S.L.W. 4583 (1989); Griggs v. Duke Power 
Co., 401 U.S. 424 (1971), and “mixed motive” 
cases, see Price Waterhouse v. Hopkins, 
—U.S._, 57 U.S.L.W. 4469 (1989) as well. 

36 Texas Department of Community Affairs 
v. Burdine, 450 U.S. 248 (1981); Furnco Con- 
struction Corp. v. Waters, 438 U.S. 567 (1978); 
McDonnell Douglas Corp. v. Green, 411 U.S. 
792 (1973). 

37 National Industries, Inc. v. Com’n. on Hu- 
man Relations, 527 So.2d 894 (Fla. Sth D.C.A. 
1988). 

38In Commission on Human Relations v. 
Bentley, 422 So.2d 964 (Fla. Ist D.C.A. 1982), 
Judge Robert Smith wrote that DOAH need 
not conduct a formal administrative hearing on 
a challenge to the executive director’s determi- 
nation that no reasonable cause existed to be- 
lieve an unlawful employment practice had 
occurred. In light of subsequent amendments 
to the commission’s rules, amendments which 
were upheld in Publix Supermarkets, Inc. v. 
Florida Commission on Human Relations, 470 
So.2d 754 (Fla. Ist D.C.A. 1985), the continued 
viability of Bentley’s holding is open to question. 

Since the Bentley case, the First District has 
approved §120.57 adjudication of probable 
cause questions in several cases, including 
Department of Professional Regulation v. Le- 
Baron, 443 So.2d 225 (Fla. Ist D.C.A. 1983), 
rev. den., 450 So.2d 486 (Fla. 1984), and Boedy 
v. Department of Professional Regulation, 428 
So.2d 758 (Fla. Ist D.C.A. 1983). In both of 
these cases, the agency had found cause before 
referring the matter to DOAH, so final agency 
action was a more remote prospect than in 
Bentley, in which the opinion emphasized that 
a determination of cause does not lead directly 
to final agency action, while ignoring the fact 
that a determination of no probable cause, 
which is what the executive director had pro- 
posed in the Bentley case, would constitute fi- 
nal agency action, precluding relief for the 
complainant. 

39 Department of Corrections v. Chandler, 
No. 87-2124 (Fla. Ist D.C.A., March 28, 1988). 
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INDIVIDUAL RIGHTS & RESPONSIBILITIES 


he Individual Rights and Re- 
sponsibilities Committee of The 
Florida Bar has establishedFlo- 
rida’s first statewide AIDS Le- 
gal Network. The network is an umbrella 
entity whose primary goal is to provide 
free or low-cost legal services to individu- 
als affected by AIDS. Since the commit- 
tee’s January meeting, a tremendous 
cooperative effort among Bar leaders and 
their staff, several Bar committees, and a 
growing contingent of practicing attorneys 
has produced an AIDS Legal Network 
which, by all accounts, will serve as a 
model program for other state and local 
bar associations. 


The Need 

Florida ranks third in the nation with 
more than 7,500 cases of AIDS, and that 
number is expected to double every 12 to 
15 months. These are more than numbers. 
Our own family members, associates, cli- 
ents, friends, and neighbors are all being 
claimed or touched by this deadly disease. 

These individuals have legal needs, 
ranging from will preparation to protec- 
tion from employment discrimination, as 
a result of AIDS. At the same time, many 
of these individuals have severe financial 
constraints due to large medical or hous- 
ing bills. Through the AIDS Legal Net- 
work, the Bar has energetically accepted 
responsibility to respond creatively to this 
critical situation. 

The committee has established an 
AIDS Law Panel within The Florida Bar’s 
Lawyer Referral Service which will oper- 
ate statewide to provide legal services to 
persons affected by AIDS. The Bar is 
presently accepting application forms 
from attorneys around the state who are 
interested in taking referrals through this 
panel. In addition to other requirements 
of the referral services, network attorneys 
will be asked to follow these guidelines: (1) 
Agree to take at least one case per year; 
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AIDS Legal Network Established 


The committee has 
established an 
AIDS Law Panel 
which will operate 
statewide to 
provide legal 
services to persons 
affected by AIDS 


by Deborah H. Wagner 
and Jeff G. Peters 


(2) participate in a training seminar (ex- 
cept for attorneys with special knowledge 
and experience); (3) agree to go to the 
client if the client is unable to meet at the 
attorney’s office; and (4) agree to maintain 
confidentiality of the client. While there is 
no fee to join the panel, a $25 materials 
fee is payable to the Bar with the com- 
pleted application. 

All attorneys who sign up for the panel 
will receive a comprehensive AIDS legal 
manual which will be published by the 
network and the Florida AIDS Legal De- 
fense and Education Fund, another com- 
ponent of the network, this month. The 
manual will cover the many different areas 
of law in which panel members will be 
asked to represent clients. The manual will 
include an extensive bibliography of re- 
source materials and AIDS organizations 
providing legal, educational, medical and 


support services throughout the state and 
country. The manual will be updated by 
supplement each year. 

Individuals throughout Florida are in 
need of legal assistance now! You can help 
by joining the AIDS Law Panel. Applica- 
tions are available from the Lawyer 
Referral Service, Attention: AIDS Law 
Panel, The Florida Bar, 650 Apalachee 
Parkway, Tallahassee, Florida 32399- 
2300. 

The toll-free number for legal assistance 
or to reach a legal consultant is 1-800-342- 
8011. 


AIDS Education Fund 

Another major effort of the AIDS Le- 
gal Network is the formation of a non- 
profit organization called the Florida 
AIDS Legal Defense and Education 
Fund, Inc. This fund has been established 
to educate and advocate on legal issues 
affecting individuals with AIDS-related 
problems. 

The corporation will run educational 
training programs, publish AIDS legal 
materials to assist network lawyers, coor- 
dinate a legal repository and pleadings 
bank, and sponsor other related pro- 
grams. Among its other goals, the fund 
will provide some assistance to attorneys 
who need help with basic costs associated 
with cases handled through the network. 

Your help is needed in order to make 
funds available to those in need. Contribu- 
tions to the fund can be made to the 
Florida AIDS Legal Defense and Educa- 
tion Fund and mailed to the fund at P.O. 
Box 2676, Tallahassee 32316-2676. 

The final component of the network is 
a series of initiatives designed to train net- 
work attorneys and educate the commu- 
nity on AIDS-related legal issues. In 
addition to publishing the AIDS law man- 
ual, the network and fund will provide a 
resource center, pleadings bank, and elec- 
tronic bulletin board to be located at 
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several law schools. Also, the Bar has in- 
cluded AIDS as a topic in its Lawline and, 
with the help of the network, is developing 
several brochures on AIDS-related topics. 

The network intends to conduct a-num- 
ber of seminars throughout the state for 
network attorneys, judges, and laymen. 
On October 13 and 14, the AIDS Legal 
Network, the Florida AIDS Legal De- 
fense and Education Fund, and Nova 
University Center for the Study of Law 
will present a comprehensive AIDS legal 
training seminar. The two-day seminar 
will be held at Nova Law School in Fort 
Lauderdale and will feature state and na- 
tionally-known speakers and authors. 

Speakers include Roberta Achtenberg 
(family law, professional ethics); Abbey 
Rubenfeld (ABA AIDS coordinating 
counsel, former LAMBDA Legal Defense 
legal director); Robert Craig Waters 
(author of AIDS and Florida Law Trea- 
tise/ Florida legislative overview); Larry 
Corman (Todd Shuttleworth case/employ- 
ment issues); California Judge Mary 
Morgan (Judicial AIDS Education/court- 
room ethics); Marilyn Volker, M.Ed. 
(Health Crisis Network on psychological 
and social concerns of persons with 
AIDS); and Judy Kavanaugh (Ray chil- 
dren case/education issues). 

The seminar will give attorneys practical 
legal information on family law issues, 
employment discrimination, housing is- 
sues, professional ethics, health and 
hospital care, AIDS in prison, insurance, 
AIDS and education, credit and collec- 
tion, bankruptcy, wills and powers of 
attorney, criminal law, social security, 
military policy, immigration, and other re- 
lated issues. 

Attendees at the CLE seminar will re- 
ceive a copy of the network’s manual. 
Registration and further information can 
be obtained by contacting Owen 
McNamee at Nova Law Center, (305)760- 
5700. Registration for lawyers costs $130. 
A special price of $90 is available for com- 
munity groups and public sector individu- 
als. Make checks payable to Nova Law 
Center CLE Programs Department, 3100 
Southwest 9th Avenue, Ft. Lauderdale, 
Florida 33315. 


Resource List 

While the network has a number of ex- 
citing facets, all parts are calculated to 
achieve one overriding goal: to get help 
—quickly and compassionately — to 
those in need. In keeping with this goal, 
the network makes available to both the 
lay and legal community a listing of re- 


Nova University 
will host an AIDS 
CLE program 
October 13-14 


sources of accurate information and 
assistance. A list of some of these re- 
sources is printed with this article. 

As Shaw reminds, “Liberty means re- 
sponsibility.” To the benefit of Florida 
and its growing AIDS population, many 
attorneys are heeding the call to responsi- 
bility by participating in the AIDS Legal 
Network. We sincerely invite your partici- 
pation in the AIDS Legal Network. 


Legal Information 

1. AIDS: A Comprehensive Legal Manual, 
edited by Jeff G. Peters and Deborah Hardin 
Wagner, available (October 1989) through the 
Florida AIDS Legal Defense and Education 
Fund, P.O. Box 2676, Tallahassee, FL 32316- 
2676; cost $30. 

2. AIDS and Florida Law by Robert Craig 
Waters, available through D&S Publishers, 
P.O. Box 5105, Clearwater, FL 34618; cost 
$180. 

3. ALRP’s AIDS Law, A Handbook on Pro- 
viding Legal Services to Persons with AIDS 
and ARC, edited by Clint Hockenberry. Con- 
tact AIDS Legal Referral Panel, 25 Hickory 
Street, San Francisco, CA 94112 (1988). 

4. The AIDS Health Crisis Project of the 
Dade County Bar Ass., Young Lawyers Section 
— legal manual. Contact Dade County Bar 
Ass. at 111 N.W. First Ave., Miami, FL 33128. 

5. AIDS Litigation Reporter, published twice 
monthly by Andrews Publications, Inc., 
Edgemont, PA 19028. 

6. National AIDS Information Clearing- 
house — custom search service (free), NAIC 
user guide which lists information and re- 
sources available and how to obtain them. For 
free reference assistance and referrals to legal 
or medical organizations, call 1-800-458-5231, 
9 a.m. to 7 p.m., eastern standard time. 

7. AIDS and the Law Legal Docket (free) 
from NAIC or contact ACLU, 132 W. 43rd 
Street, New York, N.Y. 10036. 

8. AIDS Practice Manual: A Legal and Edu- 
cational Guide, a joint publication of National 
Gay Rights Advocates and the National Law- 
yers Guild AIDS Network, $35 plus $3 P & H, 
through The National Lawyers Guild AIDS 
Network, 558 Capp Street, San Francisco, CA 
94110, (415)824-8884. 

9. “A Symposium on AIDS,” Nova Law Re- 
view, vol. 12, No. 3, Spring 1988. 

10. AIDS and the Law, edited by Harlon L. 
Dalton, Scott Burris, and the Yale AIDS Law 
Project, published by Yale University Press. 
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National Resources 

The organizations listed below can provide 
lawyers with legal publications/ information, 
medical and educational materials, and general 
assistance in AIDS-related areas. 

1. ABA AIDS Coordinating Committee, 
1800 M Street, N.W., Washington, D.C. 20036, 
(202)331-2248 

2. AIDS Legal Referral Panel, 25 Hickory 
St., San Francisco, CA 94102, (415)864-8186 

3. National Lesbian and Gay Law Associa- 
tion, 14 Beacon St., Ste. 720, Boston, MA 
02108, (617)723-6327 

4. AIDS Action Council, 729 Eighth St., 
S.E., Ste. 200, Washington, D.C. 20003, 
(202)547-3101 

5. National Leadership Coalition on AIDS, 
1150 17th St., N.W., Ste. 202, Washington, 
D.C. 20036, (202)499-0930 

6. Florida AIDS Hotline — 1-800-342-AIDS 

7. National Minority AIDS Council, P.O. 
Box 28574, Washington, D.C., (202)544-2076 

8. Centers for Disease Control, AIDS Pro- 
gram, 1600 Clifton Rd., N.E., Atlanta, GA 
30333 

9. Military Law Task Force, National Law- 
yers Guild, 1168 Union St., Ste. 202, San 
Diego, CA 92101, (619)233-1701 

10. National Gay Rights Advocates, 540 Cas- 
tro St., San Francisco, CA 94114, (415)863- 
3624 

11. Lambda Legal Defense and Education 
Fund, 666 Broadway, New York, N.Y. 10012, 
(212)995-8585 

12. Bay Area Lawyers for Individual Free- 
dom, AIDS Law Panel, P.O. Box 1983, San 
Francisco, CA 94101, (415)654-8829 


State Resources 

1. Florida Bar AIDS Legal Network, AIDS 
Law Panel—1-800-342-8011 

2. Florida Bar IRRC AIDS Legal Network, 
Jeff G. Peters and Deborah Hardin Wagner 
Cochairmen, Public Interest Programs, The 
Florida Bar, 650 Apalachee Parkway, Tallahas- 
see, FL 32399-2300 

3. Florida AIDS Legal Defense and Educa- 
tion Fund, P.O. Box 2676, Tallahassee, FL 
32316-2676 

4. Florida Commission on Human Relations, 
Bidg. F, Rm. 240, 325 John Knox Rd., Tal- 
lahassee, Florida 32399-1570, (904)488-7082 

5. The AIDS Health Crisis Project, Young 
Lawyers Division, Dade County Bar Associa- 
tion, 111 N.W. First Ave., Miami, FL 33128, 
(305)371-2431 

6. Tallahassee AIDS Support Services, P.O. 
Box 14365, Tallahassee, FL 32317, (904)656- 
2437 

7. ACLU-Florida Chapter, 225 N.E. 34th 
St., Ste. 208, Miami, FL 33137, (305)576-2336 

8. Health Crisis Network, P.O. Box 42-1280, 
Miami, FL 33242-1280, (305)326-8833 

9. North Central Florida AIDS Network, 
1005-I S.E. 4th Ave., Gainesville, FL 32601, 
(904)372-4370 

10. Haitian American Community Assn. of 
Dade County, Minority AIDS Program, 8037 
N.E. 2nd Ave:., Miami, FL 33138, (305)751-3429 

11. Central Florida AIDS United Resources, 
P.O. Box 3725, Orlando, FL 32802, (407)849- 
1452 

12. AM Project, 4825 9th Ave. N., St. Peters- 
burg, FL 33713, (813)323-5857 


THE LAW FIRM OF 


PARKER, SKELDING & LABASKY 


IS PLEASED TO ANNOUNCE THAT 


WILLIAM W. Corry 
HAS BECOME A PARTNER WITH THE FIRM. 


THE LAW FIRM WILL OPERATE AS 


PARKER, SKELDING, LABASKY & CoRRY 
A PROFESSIONAL ASSOCIATION, 


318 N. MONROE STREET, TALLAHASSEE, FLORIDA. 


Florida’s Finest Corporation Kits 


939.95" 


Complete — Delivered / Shipped within 24 Hours 
“Plus applicable sales tax in Florida only. 


Be 

g 


e@ PRINTED MINUTES e BY-LAWS e CORPORATION SEAL 
— Black padded Elkgrain vinyl 3-ring binder and storage box — 
— 20 Printed Stock Certificates / 20 Canceliation Sheets — 
—10 Blank Pages with Printed Minutes or 50 Blank Pages without Printed Minutes — 
— Corporate Name Outside Binder / Stock Transfer Ledger — 
— Shipped within 24 hours / Freight FREE when prepaid — 


CALL TODAY... 
MIDSTATE LEGAL SUPPLY CO., INC. 


P. O. BOX 2122 — ORLANDO, FL 32802 — (407) 299-8220 
FLA WATS - 1-800-432-8309 / FAX 1-407-291-6912 


13. ACLU Tampa Chapter, P.O. Box 1481, 
Tampa, FL 33601, (813)881-4424 

14. AIDS Center One, Fort Lauderdale, 
1-800-325-5371 

15. Daytona AIDS Resources and Educa- 
tion, Box 9306, Daytona Beach, FL 32020, 
(904)257-1700, ext. 160 

16. AIDS Jacksonville, 515 West 6th St., 
Jacksonville, FL 32206, (904)633-3622 

17. Nova Law Center, Charles and Lucille 
King, Disability Law Institute, 3100 S.W. 9th 
Ave., Fort Lauderdale, FL 33315, (305)760- 
5790 

The AIDS Legal Network hopes to have two 
resource centers, a pleadings bank, and an elec- 
tronic bulletin board in operation by the end 
of this year. The organizations listed above can 
provide immediate resources and information 
to assist in representing clients affected by 
AIDS. The IRRC AIDS Legal Network in 
conjunction with the Florida AIDS Legal De- 
fense and Education Fund can assist in obtain- 
ing legal and educational materials, and refer 
to training seminars.0 


WAGNER 


PETERS 


Deborah Hardin Wagner is a former 
legislative assistant to U.S. Senator 
Christopher J. Dodd and assistant gen- 
eral counsel to Governor Bob Marti- 
nez. She is currently serving as vice 
chairman of the Individual Rights and 
Responsibilities Committee and 
cochairman of The Florida Bar’s AIDS 
Legal Network, and the Florida AIDS 
Legal Defense and Education Fund. 

Jeff G. Peters is a senior attorney 
with the Florida Attorney General’s of- 
fice. He received his bachelor’s degree 
in political science/history from Flor- 
ida State University in 1982 and J.D. 
degree from Nova University Center 
for the Study of Law in 1987. He serves 
as cochairman of The Florida Bar’s 
AIDS Legal Network and the Florida 
AIDS Legal Defense and Education 
Fund. 

This column is submitted on behalf 
of the Individual Rights and Responsi- 
bilities Committee, Robin S. Hassler, 
chairman. 
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FAMILY LAW 


Webster Versus Florida’s 
Constitutional Right to Privacy 


he mere mention of the word 

abortion creates emotional tur- 

moil. Questions fly to the fore. 

Is the legality of having an abor- 
tion a question of secular or theological 
law? What is the “compelling state inter- 
est” in the developing fetus? Is the state 
interest constant throughout fetal develop- 
ment from the moment of conception? 
Does self determination for a woman in- 
-volve the right to terminate a pregnancy 
and, if so, when should that right yield to 
the developing rights of the fetus? If it 
should be the case that a state has an in- 
terest to be protected, how does that inter- 
est balance with the constitutional right 
to privacy arguably guaranteed by the 
U.S. Constitution, but most assuredly 
guaranteed by Art. I, §23 of the Florida 
Constitution? What did Webster v. Repro- 
ductive Health Services, _. U.S. __, 109 
S.Ct. 3040 (1989), really hold? What else 
did it say? How should it impact upon the 
future of abortion laws in Florida? Fi- 
nally, if issues relating to inception of life 
and whether a woman is required to carry 
a fetus to term against her will are appro- 
priate matters for the legislature, what are 
some other practical effects of this deter- 
mination? 

To understand the current state of the 
law as it regards abortion and personal 
privacy, it is important to review some of 
the major cases. An examination of their 
philosophical underpinnings will help clar- 
ify what impact the Florida constitutional 
right to be left alone has upon the Florida 
Legislature’s potential authority to restrict 
or prohibit a woman’s right to choose 
abortion. 

Of fundamental import is the case of 
Griswold v. Connecticut, 381 U.S. 479 
(1965), in which the Court reviewed a con- 
viction of the executive and several direc- 
tors of Planned Parenthood as accessories 
to a crime under a state statute which 
made use of contraceptives by married 


Florida’s right to 
privacy is even 
stronger than the 
right upon which 
the U.S. Supreme 
Court based Roe 


by Deborah Marks 


persons a criminal offense. The Court held 
that various specific guarantees found in 
the Bill of Rights extend to create zones 
of privacy—one of which was invaded by 
a law proscribing the use of contracep- 
tives. The personal privacy involved—the 
intimate details of the marital relation- 
ship—was a privacy “older than the Bill 
of Rights—older than our political par- 
ties. . . .” In his concurring opinion, Jus- 
tice Goldberg engaged in a long discourse 
which described how it could be that there 
are rights which are truly fundamental but 
which are not enumerated in the Bill of 
Rights. He opined that the concept of lib- 
erty embraced those personal rights. In 
reaching this conclusion, he quoted James 
Madison, the propounder of the Bill of 
Rights, to the effect that the ninth amend- 
ment, which expressly reserves other 
rights not specifically enumerated, was 
created so that there could be no argu- 
ment that merely because a particular fun- 


damental right was not expressly men- 
tioned it did not exist. Griswold, at 486- 
490. 

The Griswold decision was extended to 
unmarried individuals in Eisenstadt v. 
Baird, 405 U.S. 438 (1972), wherein the 
Court held that if the right of privacy 
meant anything, it had to mean the right 
of the individual, married or single, to be 
free from unwarranted intrusion into mat- 
ters so fundamentally affecting a person 
as the decision whether to bear a child. 

The fundamental right to personal pri- 
vacy was extended to pregnant women in 
the early part of their pregnancies in the 
hotly debated (and often seriously mis- 
quoted) case of Roe v. Wade, 410 US. 
113, reh. den., 410 U.S. 959 (1973). 
The Court, in Roe, did not “legalize all 
abortion on demand.” It did not make 
aborting a nine-month fetus legal and 
constitutionally protected. The Court was 
faced with a statute which criminalized all 
abortions except those performed to save 
the life of the mother. The Roe Court 
went far beyond the issues directly placed 
before it and constructed a framework to 
provide guidance for future legislation. 
Contained within the opinion and concur- 
ring opinions is a wealth of medical, philo- 
sophical, and historical information. 

In Roe the Court recognized that there 
is a right of privacy founded in the 14th 
amendment’s concept of personal liberty 
broad enough to encompass a woman’s 
decision whether to terminate her preg- 
nancy. Roe at 153. The Court noted the 
obvious detriment that the state would im- 
pose upon the pregnant woman by deny- 
ing her that right, including direct physical 
harm, the fact that maternity or additional 
offspring may force upon the woman a 
distressful life and future, psychological 
harm, taxation of mental and physical 
health, the trauma of bringing a child 
into a family unable or unwilling to care 
for it, and the potential stigma of unwed 
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motherhood. Roe at 153. The Court also 
recognized valid competing state interests 
in the woman’s health and in maintaining 
potential life, which, at some point in the 
pregnancy, could become sufficiently com- 
pelling to supersede the privacy right. Roe 
at 154. The Court analyzed whether a fe- 
tus was a “person” as defined in the U.S. 
Constitution, and held that none of the 
constitutional definitions of “person” had 
any possible prenatal application. Roe at 
157-158. Indeed, the Court noted that in 
no state were all abortions prohibited, as 
each statute contained some exceptions 
(i.e., life of the mother). Yet, were the fe- 
tus to be a “person,” then the exceptions 
would be unconstitutional, as they would 
deprive the fetal person of life without due 
process of law. The Court accepted the 
fact that the woman is not “isolated in her 
privacy,” and thus did separate this issue 
from other privacy issues, making it rea- 
sonable for a state to decide at some point 
in time that the health of the mother or 
the potential human life becomes so sig- 
nificant that the mother’s right of privacy 
must give way. Roe at 159. 

After a discussion of the varying theo- 
logical theories of when life begins, and 
the questions of whether a state’s determi- 
nation that life began at conception cre- 
ated rights in the unborn at that time, the 
Court held that with respect to the state’s 
legitimate interest in the health of the 
mother, the “compelling” point, in the 
light of present medical knowledge, is at 
approximately the end of the first trimes- 
ter, because that is when the mortality rate 
in obtaining an abortion approximates the 
mortality rate of normal childbirth. There- 
after, the state could regulate abortions 
for the sole purpose of securing the health 
of the mother. Roe at 163. 

With respect to the state’s important 
and legitimate interest in potential life, the 
“compelling” point was found to be viabil- 
ity, because then the fetus has the mean- 
ingful capability of life outside the womb. 
The states could ban abortion after that 
time, except where required to preserve 
the life and health of the mother. Roe at 
163-164. The states remained free to place 
increasing restrictions on abortions as the 
pregnancy lengthened, so long as those re- 
strictions were reasonably tailored to rec- 
ognized state interests. Roe at 165. 

The balancing of interests was elo- 
quently described by Justice Douglas in 
his concurring opinion to Roe and its 
companion case, Doe v. Boulton, 410 U.S. 


at 217-218 (1973): 
The present statute has struck the balance 


The majority made 
it clear that this 
decision was not 
an invitation to 

return to a pre-Roe 

total ban of 
abortion 


between the woman’s and the State’s interests 
wholly in favor of the latter. I am not prepared 
to hold that a State may equate, as Georgia has 
done, all phases of maturation preceding birth. 
We held in Griswold that the States may not 
preclude spouses from attempting to avoid the 
joinder of sperm and egg. If this is true, it is 
difficult to perceive any overriding public ne- 
cessity which might attach precisely at the mo- 
ment of conception. As Mr. Justice Clark has 
said: “To say that life is present at conception 
is to give recognition to the potential, rather 
than the actual. The unfertilized egg has life, 
and if fertilized, it takes on human proportions. 
But the law deals in reality, not obscurity, the 
known rather than the unknown. When sperm 
meets egg life may eventually form, but quite 
often it does not. The law does not deal in 
speculation. The phenomenon of life takes time 
to develop, and until it is actually present, it 
cannot be destroyed. Its interruption prior to 
formation would hardly be homicide, and as 
we have seen, society does not regard it as such. 
The rites of baptism are not performed and 
death certificates are not required when a mis- 
carriage occurs. No prosecutor ‘has ever re- 
turned a murder indictment charging the taking 
of the life of a fetus. This would not be the case 
if the fetus constituted human life.” 


The Webster Decision 

At no time have states been prohibited 
from evidencing a decided preference for 
birth over abortion. States have been per- 
mitted to require abortion records to be 
kept;' to decline to provide funding 
through Medicaid or to provide free abor- 
tions even if the state provides free child- 


birth services;? and to require a second - 


doctor to be present when a viable fetus 


‘was to be aborted.? The only restriction . 
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was that the states could not block a first 
trimester abortion, and could not put such 
extreme roadblocks in a second trimester 
abortion as to make those roadblocks tan- 
tamount to a denial of the right to choose. 

Judge Mager, writing for the majority 
in Jones v. Smith, 278 So.2d 339 (Fla. 4th 
DCA 1973), focused on the right of pri- 
vacy in determining that a putative father 
had no right or ability to preclude an 
abortion desired by his girlfriend. That 
opinion, quoting U.S. Supreme Court lan- 
guage from 1891 (“no right is held more 
sacred, or is more carefully guarded by the 
common law, than the right of every indi- 
vidual to the possession and control of his 
own person, free from all restraint or in- 
terference of others, unless by clear and 
unquestionable authority of law”), held 
that the woman’s right of privacy was not 
“waived” by consent to the sex act. 

In Webster, the Missouri Legislature had 
passed an abortion law which was chal- 
lenged by a group of medical personnel 
employed by the state and two nonprofit 
corporations. Of the 20 provisions of the 
state statute, five were presented to the 
Court originally. The first area presented 
was the preamble to the statute, which 
contained “findings” that “the life of each 
human being begins at conception,” and 
that “unborn children have protectable in- 
terests in life, health and well-being.” This 
was coupled with a challenge to the re- 
quirement that all Missouri laws be inter- 
preted to provide unborn children with 
the same rights enjoyed by other persons, 
subject to the federal constitution and to 
Supreme Court precedent. 

The next challenged provision prohib- 
ited the use of public employees and facili- 
ties to perform or assist abortions not 
necessary to save the mother’s life. An- 
other provision prohibited the use of pub- 
lic funds, employees, or facilities for the 
purpose of “encouraging or counseling” a 
woman to have an abortion not necessary 
to save her life. The final challenged provi- 
sion was that prior to performing an 
abortion on a woman whom a physician 
had reason to believe was more than 20 
weeks pregnant, the physician must make 
“such medical examinations and tests as 
are necessary to make a finding of the 
gestational age, weight, and lung maturity 
of the unborn child.” Webster, see Sylla- 
bus at 3041. 

The Court, by plurality decision, re- 
versed the district court’s determination 
that each of these provisions was uncon- 
stitutional. An examination of the Court’s 
reasoning shows, however, that although 
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the dicta suggests that a reversal of the 
Roe holdings may be on the horizon, the 
results reached were consistent with Roe. 
Indeed, only a minority of the Court 
agreed with dicta stating that Roe was, at 
least in part, wrongly decided. Further, 
the majority made it clear that this deci- 
sion was not an invitation to return to a 
pre-Roe total ban of abortion. 

As to the initial provision—the pream- 
ble and the mandate that state laws be 
interpreted to provide unborn children 
with rights—the Court held that the pre- 
amble merely expressed the preference of 
the state, and did not in any way restrict 
or regulate abortion. It was merely a value 
judgment. Because there was nothing be- 
fore the Court which showed that the pre- 
amble or mandate was being used to 
restrict the activities of the parties seeking 
relief, the Court found that it was not em- 
powered to pass on abstract propositions 
or to declare for the government or future 
cases principles or rules of law not related 
to the case before it, and declined to pass 
upon the constitutionality of the preamble 
or mandate. Webster at 3050. 

The second issue dealt with the provi- 
sion that “it shall be unlawful for any pub- 
lic employee within the scope of his 
employment to perform or assist an abor- 
tion not necessary to save the life of the 
mother,” and the provision that made it 
“unlawful for any public facility to be used 
for the purpose of performing or assisting 
an abortion not necessary to save the life 
of the mother.” The Court cited precedent 
for the proposition that although a 
woman had a due process right to obtain 
an abortion, she did not have an affirma- 
tive right to receive governmental aid to 
effectuate it. Webster at 3051. 

The state’s decision that no public facili- 
ties or employees could engage in abor- 
tions did not restrict a woman’s ability to 
choose an abortion. The Court did recog- 
nize, as it had in the past, that the lack of 
public funding may make it impossible for 
some indigent women to afford the abor- 
tion option. This situation of indigency 
was not created by the state nor in any 
way affected by the legislation. Webster 
at 3051. In a footnote, the Court stated 
that the decision might have been different 
if there was socialized medicine, and only 
public facilities were available. It also 
stated in the same footnote that the case 
would be different if the state barred doc- 
tors who performed abortions in private 
facilities from the use of public facilities 
for any purpose. Webster at 3052. 

Justice O’Connor, in her concurring 


opinion, recognized that there may be 
some applications of the public facility 
provision which could be unconstitutional 
(such as the much discussed potential that 
a private hospital using public water 
would be prohibited from performing 
abortions), but stated that the potential 
for unconstitutional application did not 
make the statute facially unconstitutional 
in light of constitutional applications. The 
“unconstitutional as applied” decisions 
may come later. Webster at 3059-3060. 

The next challenge was related to the 
provisions which dealt with counseling. 
On this provision, the Court was unani- 
mous in requiring reversal. Why? Solely 
because the dispute was withdrawn from 
consideration by the parties. There was 
no longer a controversy to be decided. The 
state stipulated that the act was not meant 
to be directed at the conduct of any physi- 
cian or health care provider, private or 
public. Webster at 3053-3054. There is no 
approval of a ban on counseling to be 
found in Webster. 

The final challenge resulted in a major- 
ity concurring only in the judgment, but 
not in the reasoning. The holding sus- 
tained a requirement for medical testing 
after 20 weeks to determine viability, but 
the dicta went on to dispense with the tri- 
mester analysis in Roe and to state that 
there could be a compelling state interest 
in the embryo/fetus throughout an entire 
pregnancy. Webster at 3057. Only three 
Justices agreed with the full text on this 
point. Webster at 3046. Justice Scalia, 
separately joining in the conclusion only, 
went further in his comments to suggest 
that this case should have been used to 
determine that Roe was no longer the law 
of the land. Adding his voice, there are 
still only four Justices agreeing with that 
conclusion, and the extent to which they 
will ultimately retreat from Roe is ques- 
tionable. Justice O’Connor found the 
judgment valid, but did not agree that it 
required a modification of Roe, and ex- 
pressly did not sanction one. Webster at 
3061-2, 3064. 

The actual legal debate centered on the 
meaning of the testing requirement. It is 
important to note that there was no chal- 
lenge to the 20-week time for testing pro- 
vision, only to the question of what type 
of tests would be required. Webster at 
3061. The Court held that the statute was 
constitutional only if the tests required 
were useful to make findings as to viabil- 
ity. The section was read to hold that 
the state’s interest was in protecting a vi- 
able fetus and, although there can be no 


Here to 
serve you... 


Suppliers to the 
profession whose ad- 
vertisements appear 
in this issue of The 
Florida Bar Journal 
not only help under- 
write the costs of this 
publication but are 
ready to supply law- 
yers with their prac- 
tice and personal 
needs. 

When you need a 
product or service 
consult these compa- 
nies or individuals 
first. 


THE FLORIDA BAR JOURNAL/OCTOBER 1989 65 


viability before 23 to 24 weeks, there was 
a four-week margin of error which sup- 
ported a 20-week testing time. Webster at 
3054-3055. 

The Court could have chosen to recon- 
cile with Roe its finding of the constitu- 
tionality of the testing requirement, but it 
did not, and thus Webster may well be the 
chill wind the dissent claims it to be. The 
three Justices penning the reasoning of the 
Court on this issue found that the prob- 
lem involved here, and the wrong decision 
made by the district court, was a result of 
the rigid trimester analysis of Roe. Web- 
ster at 3056. If you read Roe, however, 
you will find such rigidity does not exist. 
The Roe Court said “approximately” at 
each point, based upon “current medical 
information.” Roe at 182. The three Jus- 
tices thereafter stated in Webster that they 
did not see “why the State’s interest in 
protecting human life should come into 
existence only at the point of viability.” 
They stated their belief that the state’s in- 
terest, if compelling after viability, is 
equally compelling before viability. Web- 
ster at 3057. 

The panel declined to debate the “ab- 
stract differences” as to whether the op- 
tion of abortion is a “fundamental right” 
to abortion, as described in Akron v. Ak- 
ron Center for Reproductive Health, Inc., 
462 U.S. 416 (1983), a “limited fundamen- 
tal constitutional right” or “a liberty 
interest protected by the Due Process 
Clause,” the last of which these three Jus- 
tices believed it to be. Webster at 3058. 

The Justices did, however, sound the 

following caveat to legislators: 
The dissent’s suggestion . . . that legislative bod- 
ies, in a nation where more than half of our 
population is women, will treat our decision 
today as an invitation to enact abortion regula- 
tion reminiscent of the dark ages not only mis- 
reads our views but does scant justice to those 
who serve such bodies and the people who elect 
them. (Emphasis added.) 

Justice O’Connor, after making it clear 
that she finds the trimester system 
problematic, stated that her line of permis- 
sible demarcation for state interference 
with abortions prior to viability would be 
that “a regulation imposed on a lawful 
abortion is not unconstitutional unless it 
unduly burdens the right to seek an abor- 
tion.” She found the requirement of test- 
ing to see if there was a viable fetus rea- 
sonable, as an ultrasound test was rela- 
tively inexpensive, available and simple, 
and met the criteria required. The state’s 
interest in viable fetuses clearly extended 
to a compelling interest in determining 
whether the fetus sought to be aborted is, 


in fact, viable. Webster at 3062-3. 

In a strongly worded opinion, Justice 
Scalia said Roe should be dealt with ex- 
plicitly. Webster at 3064. He recognized 
that it was possible that the abortions 
could not be constitutionally proscribed— 
but he stated that the final decision should 
be made by an openly and fully considered 
opinion of the Court. 

The dissents note that Roe still survives, 
but they also fear for the future as they see 
within the plurality opinion “winks, and 
nods and knowing glances” toward those 
who would do away with Roe. Webster at 
3067. 

Justice Blackmun, writing in dissent, re- 
minds the Court, at 3073 and 3075, that: 


With respect to the Roe framework, the general 
constitutional principle, indeed the fundamen- 
tal constitutional right, for which it was devel- 
oped is the right to privacy . . . a species of 
“liberty” protected by the Due Process Clause, 
which under our past decisions safeguards the 
right of women to exercise some control over 
their own role in procreation. As we recently 
reaffirmed in Thornburgh v. American College 
of Obstetricians and Gynecologists, 476 U.S. 
747 (1986), few decisions are “more basic to 
individual dignity and autonomy” or more ap- 
propriate to that “certain private sphere of indi- 
vidual liberty” that the Constitution reserves 
from the intrusive reach of government than 
the right to make the uniquely personal, inti- 
mate, and self-defining decision whether to end 
a pregnancy. /d., at 772. It is this general princi- 
ple, the “moral fact that a person belongs to 
himself and not others nor to society 
as a whole”. . . that is found in the Constitu- 
tion. . . . The trimester framework simply 
defines that right to privacy in the abortion 
context to accommodate, not destroy, a state’s 
legitimate interest in protecting the health of 
pregnant women and preserving potential hu- 
man life. 

In answering the plurality’s claim that 
the state’s interest in the fetus is uniform 
and compelling throughout pregnancy, I 
cannot improve upon what Justice Ste- 
vens has written: 


I should think it obvious that the State’s inter- 
est in the protection of an embryo—even if that 
interest is defined as “protecting those who will 
be citizens” . . . increases progressively and dra- 
matically as the organism’s capacity to feel 
pain, to experience pleasure, to survive, and to 
react to its surroundings increases day by day. 
The development of a fetus and pregnancy itself 
are not static conditions, and the assertion that 
the government’s interest is static simply ig- 
nores this reality. . . . [UJnless the religious view 
that a fetus is a “person” is adopted . . . there 
is a fundamental and well-recognized difference 
between a fetus and a human being; indeed, if 
there is not such a difference, the permissibility 
of terminating the life of a fetus could scarcely 
be left to the will of the state legislatures. And 
if distinctions may be drawn between a fetus 
and a human being in terms of the state interest 
in their protection—even though the fetus rep- 
resents one of “those who will be citizens”—it 
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seems to me quite odd to argue that distinctions 
may not also be drawn between the state inter- 
est in protecting the freshly fertilized egg and 
the state interest in protecting the 9-month ges- 
tated, fully sentient fetus on the eve of birth. 
Recognition of this distinction is supported not 
only by logic, but also by history and by our 
shared experiences. Thornburgh, 476 U.S. at 
778-778 (footnotes omitted). See also Roe, 410 
US. at 129-17. 


Florida Privacy Rights 

May Florida enact new restrictions 
based upon Webster? The answer should 
be no. 

Webster was based upon Missouri law. 
In Missouri there is no constitutional right 
to privacy. However, in 1980, by substan- 
tial majority, the citizens of Florida 
amended the state constitution to add one 
of the strongest personal privacy provi- 
sions in the nation. We became only the 
fourth state, behind California, Alaska, 
and Montana, to enact a freestanding pri- 
vacy guaranty. 

Art. I, §23 of the Florida Constitution 
reads as follows: 

Right of Privacy—Every natural person has 
the right to be left alone and free from govern- 
mental intrusion into his private life, except as 
otherwise provided herein. This section shall 
not be construed to limit the public’s right of 
access to public records and meetings as pro- 
vided by law. 

It is a fundamental principle of law that 
where a right is made express by the con- 
stitution, the courts have a greater duty 
to protect that right than where the right 
is founded by implication. This makes 
Florida’s right to privacy even stronger 
than the privacy right upon which the Su- 
preme Court based Roe, and from which 
underpinning the current Court seems 
likely to recede. The citizens of Florida 
opted for more protection from govern- 
mental intrusion than that afforded by the 
U.S. Constitution, which protection must 
be interpreted as much broader in scope. 
It is a “fundamental right.“ The drafters 
of the amendment rejected the use of the 
words “unreasonable” or “unwarranted” 
before the phrase “governmental intru- 
sion” in order to make the privacy right 
as strong as possible.5 Thus, based upon 
the Florida Constitution, even if the Su- 
preme Court were to recede from Roe by 
invalidating its constitutional premise— 
that there is a federal constitutional right 
to privacy—Florida would remain bound 
by the logic and methodology found in 
Roe because of the state constitutional 
right to privacy. 

In interpreting Alaska’s constitutional 
provision, similar to Florida’s provision, 
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that state’s supreme court held in Ravin 
v. State, 537 P.2d 494 (Alaska 1975), that 
although the scope of that right ostensibly 
creates total immunity from governmental 
control, the freedom is limited by pro- 
tected interests of other members of soci- 
ety, and a balance must be made by 
weighing the importance and intimacy of 
the individual’s decision to engage in the 
desired conduct against the public interest 
served by the regulation. The Florida 
amendment should be similarly inter- 
preted. 

Since all Florida abortion decisions to 
date have dealt with the federal constitu- 
tional protection set forth in Roe, none 
have squarely dealt with the effect of Flor- 
ida’s constitutional amendment. The exist- 
ing Florida right to privacy decisions have 
turned upon the nature of the right sought 
to be held private. The intimately personal 
decisions have been included, while more 
public considerations have not. Thus, for 
example, courts have found that the right 
to remove feeding tubes is protected by 
the amendment,® but there is no privacy 
expectation with regard to an individual’s 
bank records.’ The personal nature of the 
instant question, and previous analyses of 
the Florida Supreme Court, lead this 
author to believe that notwithstanding 
Webster, the privacy considerations first 
enumerated in Roe are alive and well in 
Florida. 

Were there to be a determination by the 
state that the state’s interest in a potential 
unborn citizen begins at conception (de- 
fined as fertilization—the joinder of the 
ovum of a female with the sperm of a 
male) many difficult problems arise. For 
example: Does this determination pre- 
clude the use of the IUD, of the “morning 
after pill,” or of birth control pills in gen- 
eral? It would appear that this is a reason- 
able construction, since these contracep- 
tives may operate after conception. But, 
even if this did not run afoul of Griswold, 
prior to implantation in the uterus the 
“unborn citizen” is not even attached to 
the mother. What right would a state have 
to require the woman to permit another 
entity to attach to her in such an intimate 
fashion against her will? Is this not a form 
of state enforced adoption—or of involun- 
tary servitude to another being? What 
compelling state interest could possibly 
justify that result? Can the state require 
each family to take in one welfare recipi- 
ent, instead of one fetus, in the interest of 
protecting the general health and welfare 
of that other individual? Or how does the 
determination affect in vitro fertilization 


techniques, where at times more than one 
egg is fertilized? What is to be done with 
the others? Can the state prevent this type 
of family planning altogether? What about 
frozen embryos when the potential par- 
ents divorce?® Perhaps, if the state’s 
interest is truly in protecting all potential 
life, then to be consistent there can be no 
exceptions even in cases of rape and in- 
cest. Were that to be the case, should a 
woman be required to maintain contact 
and “share parental responsibility” with 
the perpetrators of these crimes? 

Prior to viability, this author believes 
that a mother’s interest in her own body 
should supersede any interest the state has 
in a “potential lifeform” for the reasons 
so clearly set forth in Roe and its progeny. 
Although the U.S. Constitution does not 
contain an express right to privacy, the 
Florida Constitution guarantees each citi- 
zen “the right to be left alone,” and gov- 
ernment should allow each individual to 
wrestle with her own conscience and her 
own thoughts as to when meaningful life 
begins. 

The danger of allowing legislative deter- 
mination of this issue is stated by Justice 
Stevens in a footnote to his Thornburgh 
concurrence: 

Justice White’s characterization of the gov- 
ernmental interest as “protecting those who will 
be citizens if their lives are not ended in the 
womb”. . . reveals that his opinion may be 
influenced by his own value preferences as by 
his view about the proper allocation of decision 
making responsibilities between the individual 
and the State. For if Federal judges must allow 
the State to make the abortion decision, pre- 
sumably the State is free to decide that a 
woman may never abort, may sometimes abort, 
or, as in the People’s Republic of China, must 
always abort if her family is already too large. 
In contrast, Our cases represent a consistent 
view that the individual is primarily responsible 
for reproductive decisions, whether the State 
seeks to prohibit reproduction . . . or to require 
it. 476 U.S. 747 at 778. 

A rational balancing of the competing 
interests of state and woman is required. 
The trimester system provided that bal- 
ance. It affords the citizens of this state 
the right to make sure their individual 
freedoms remain—whatever the current 
trend of majority opinion might be—by 
allowing each person individual choice. 
The fundamental right to personal free- 
dom and liberty, free from interference by 
the state, was loudly and clearly broadcast 
to this state’s government by the people 
in 1980 through the passage of Art. I, §23 
of the Florida Constitution. It cannot be 
superseded by mere legislation. The con- 
stitutional right to privacy encompasses 
the right of a woman to determine 


whether to terminate her pregnancy, and 
can only be defended by a system of bal- 
ance as was set forth in Roe.O 
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YOUNG _ LAWYERS’ REPORT 


That “Dangerous Comma” 


ommas. . . some legal writers 

scatter them freely, like wild- 

flowers in a field. Others use 

them sparingly, as if their sup- 
ply was exhaustible. But almost all legal 
writers ignore grammatical rules about 
commas, trusting instead to their intuition 
about where to put them. Unfortunately 
for this latter group, courts sometimes 
hold drafters of documents to the rules of 
grammar. So a misplaced comma can de- 
feat you in court. 

That is what happened in one federal 

case,! in which a provision in an I.C.C. 
certificate had granted the plaintiff permis- 
sion to transport some nonflammable 
liquids: 
. . . between points in Connecticut, Iva- 
nia, New Jersey, and New York within 100 
miles to Columbus Circle, New York, N.Y., on 
the one hand, and on the other, points and 
places in Connecticut, Delaware, Maryland, 
Massachusetts, Pennsylvania, New Jersey, New 
York, and Rhode Island. (Emphasis added.) 

Because there was no comma after 
“New York,” the court held that the limi- 
tation on transporting nonflammable 
liquids applied only to operations of the 
plaintiff in New York. The plaintiff could 
therefore transport the nonflammable liq- 
uids in all the named states except New 
York without the 100-mile limitation. Sur- 
prisingly, the court came to that decision 
despite (1) the unquestioned intent of the 
L.C.C. to apply the limitation to all the 
listed states; (2) the fact that the previous 
certificate holder had for 20 years com- 
plied with the intended limitations; and (3) 
the plaintiff's knowledge when he bought 
the certificate that the limitation applied 
to all four states. The court majority noted 
that because there was no “patent ambigu- 
ity” in the certificate’s language, the 
Commission could not refer to proof of 
intent outside the certificate itself. (The 
dissent decried the majority’s “desperate 
use of a dangerous comma.”) 

Had there been a comma between “New 
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York” and “within,” the operations of the 
plaintiff in all of the listed states would 
have been subject to the 100-mile limita- 
tion. The provision would then have read: 
“. .. between points in Connecticut, Penn- 
sylvania, New Jersey, and New York, 
within 100 miles of Columbus Circle, and 
places in Connecticut, Delaware, Mary- 
land, Massachusetts, Pennsylvania, New 
Jersey, New York, and Rhode Island.” 
(Emphasis added.) 

Here is an illustration of the use of the 
crucial comma. Suppose a statute bars 
shipment of “pears, apples, oranges, and 
lemons, which are unripe.” That last 
comma indicates that all of the listed fruits 
are barred from shipment. But without the 
final comma, the meaning changes. In a 
statute barring shipment of “pears, apples, 
oranges, and lemons which are unripe,” 
only shipment of unripe lemons is barred. 
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The other fruit listed may be shipped 
unripe. 

Compare, similarly, the following pair 
of sentences, in which the difference is 
only one comma: 

® According to the terms of the con- 
tract, plaintiff had reason to expect the 
delivery of five carefully selected dia- 
monds, including one of rare color of 
which he was deprived. 

® According to the terms of the con- 
tract, plaintiff had reason to expect the 
delivery of five carefully selected dia- 
monds, including one of rare color, of 
which he was deprived. 

The first sentence says that the plaintiff 
was deprived of only one diamond (“of 
rare color”). The second sentence says that 
the plaintiff was deprived of five dia- 
monds, of which only one was “of rare 
color.” 

The legal doctrine that governs this us- 
age has been given the impressive name 
of “doctrine of the last antecedent.” Suth- 
erland says that, “where no contrary 
intention appears,” referential and quali- 
fying language refers solely to the last 
antecedent, consisting of the last word, 
phrase, or clause that can be made an an- 
tecedent without impairing the meaning 
of the sentence. However, if the qualifying 
phrase is meant to apply to all antecedents 
instead of only the last antecedent, it is 
separated from the antecedents by a 
comma. 

It is this doctrine that defeated the 
1.C.C. in the case cited above, and it is this 
doctrine that governs the meaning of the 
two cited sentences. 

If all of this sounds confusing, it is not 
surprising. To those who decide intuitively 
where to place commas, it is also worri- 
some. Here is another opinion in which 
the court based its decision upon the 
placement of one comma.? At issue was 
the following subsection: “(4) Sales by ex- 
ecutors, administrators, receivers, trustees 


; 


in bankruptcy, or any public officer under 
judicial process;” 

The Judson court applied the doctrine 
of the last antecedent and held that be- 
cause no comma appeared after “officer,” 
the restaurant’s creditors erred in main- 
taining that “under judicial process” 
modified “sales by executors,” and that in- 
stead “under judicial process” modified 
only “any public officer.” (The court came 
to this conclusion despite the fact that to 
speak of an officer “under judicial proc- 
ess” makes no sense.) There would have 
been no litigation had the subsection draf- 
ters followed the rule of the last antece- 
dent doctrine and placed a comma after 
“officer.” 

The last antecedent doctrine merely re- 
states legally a grammatical rule that you 
probably learned in elementary school: the 
rule for punctuation of restrictive and 
nonrestrictive clauses. Restrictive clauses 
are defined by traditional grammars as 
those clauses that limit the meaning of the 
words they modify and that cannot be 
omitted from the sentence because they 
are essential to its meaning. Nonrestrictive 
clauses, say grammar books, are paren- 
thetical only and are not essential to the 
meaning of the sentence. This grammati- 
cal distinction is not very clear. A better 
means of telling the difference is to apply 
the “which one(s)?” test to the sentence in 
question. If the clause is necessary to an- 
swer the question “which one(s)?” it is 
restrictive; if not, it is nonrestrictive. Con- 
sider the following pairs: 

© The defense attorney who had left 
the room. 

®@ The defense attorney, who had left 
the room. 

Because there is no comma in the first 
example, we understand the clause follow- 
ing “attorney” to explain “which attorney” 
left the room. It is therefore a restrictive 
clause explaining the meaning of the sen- 
tence, and cannot be omitted without 
changing its meaning. In the second sen- 
tence, the comma after “attorney” tells us 
that there is only one attorney, and the 
modifying clause merely supplies addi- 
tional information to the sentence. The 
clause is nonrestrictive because it could be 
removed without impairing the basic 
meaning of the sentence. 

Another pair of excerpts illustrate the 
same grammatical rule: 

@ The oak tree which the defendant 
mistakenly cut down... . 

© The oak tree, which the defendant 
mistakenly cut down... . 

In the first illustration the absence of a 


comma indicates that the clause beginning 
with “which” explains which oak tree was 
cut down. In the second illustration, the 
comma before “which” shows that there 
was only one oak tree, so that the clause 
is not needed to explain which one was 
cut down, but merely adds more in- 
formation to the sentence. The first modi- 
fying clause is restrictive; the second, 
nonrestrictive.‘ 

Luckily for drafters of legal documents, 
courts are not always so meticulous in ap- 
plying grammatical rules governing 
comma use. In one case,> the court exam- 
ined the following language: 

[A] Course of instruction for peace officers 
shall be considered equivalent by the Commis- 
sioner of Highways if: 

(1) It is conducted by a municipal, county, state 
or federal government agency or a college or 
university, accredited by one of the six regional 
accrediting associations. 

In that case the trial court had followed 
the last antecedent doctrine in deciding 
that the lack of a comma after “agency” 
and the presence of the comma after “uni- 
versity” indicated that the modifying 
language beginning with the word “accred- 
ited” applied to state and federal agencies 
as. well as to colleges and universities. But 
the state supreme court ignored the last 
antecedent doctrine because, it said, the 
drafter had obviously punctuated the rule 
incorrectly. The court did not say where 


the comma should properly have been 
placed to convey the intended meaning, 
but it should have been after “agency.” 
The section would then have stated: 

(1) It is conducted by a municipal, county, state 
or federal government agency, or a college or 
university accredited by one of the six regional 
accrediting associations. (Emphasis added.) 

So courts may be understanding of 
drafters who err. But, generally, courts 
presume that document drafters know the 
rules on grammar, and they base their de- 
cisions on that premise. In addition, the 
Florida Supreme Court has said that stat- 
utes are to be construed not only accord- 
ing to their language but according to 
their punctuation, and that the rules of 
punctuation are to be treated on a parity 
with other rules of interpretation.® 

It is probably wiser to learn the gram- 
matical and legal rules governing the use 
of commas than to depend upon the 
mercy of a court. 0 


'T. I. McCormack Trucking Co. v. 
United States, 298 F. Supp. 39 (1969). 

2C. Datras Sanps (Ed.), SUTHERLAND 
STATUTES AND StaTuTORY CONSTRUCTION, 4th 
Ed., vol. 2A, §47.33 (1973). 

3 Judson v. Associated Meats & Seafoods, 
651 P.2d 22 (Wash. Ct. App. 1982). 

4 This subject is discussed more fully in my 
book, Errective Lecat Writinc, The Founda- 
tion Press, pp. 8-12 (3d Ed. 1986). 

5 Minnesota Department of Highways v. 
Pontan, 186 N.W.2d 180 (1971). 

6 Wagner v. Botts, 88 So. 2d 611, 613 (Fla. 


UTHOR 


Gertrude Block is a writing specialist 
at the University of Florida College of 
Law. Ms. Block has taught English, 
humanities and linguistics at the uni- 
versity and holds the B.A. degree in 
economics from Pennsylvania State 
and a master’s degree in literature from 
the University of Florida. 

This column is submitted on behalf 
of the Young Lawyers Division, Ladd 
H. Fassett, president, and Brett A. 
Rivkind, editor. 
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Suppose a statute : 

bars shipment of : 

| “pears, apples, | 
oranges, and | 

lemons, which are 

unripe.” Without 

the final comma, 

the meaning | 

changes 

| 

| 


Florida Torts 
Reviewed by Michael L. Richmond 


The burgeoning development of the law 
of torts nationwide has dramatically af- 
fected Florida as well. As old torts expand 
and defenses erode,! new torts raise their 
heads with increasing regularity. Creative 
courts seek remedies more appropriately 
suited to the facts before them, and the 
parameters of such basic concepts as duty 
and causation seem to ebb and flow with 
the changing tides of public opinion. The 
Florida Legislature, at times reacting to 
pressures from defense-oriented organiza- 
tions and at times to pressures from 
plaintiffs’ and consumers’ groups as well 
as from the plaintiffs’ bar, passes laws one 
term only to strike or substantially modify 
them the next.? 

Increasingly, the Florida attorney prac- 
ticing tort law finds the one-narrow field 
threatening to include commercial 
transactions? and domestic quarrels.* Dis- 
putes between employer and employee are 
as likely to culminate in tort judgments as 
they are in arbitration. General practition- 
ers find knowledge of tort law beyond the 
basics increasingly important to their prac- 
tices, yet increasingly time-consuming to 
acquire. 

Matthew Bender’s Florida Torts, a five- 
volume treatise with an optional current 
information service called Florida Torts 
Reporter, may well represent the best 
spent outlay of library funds to come 
along in a long while. Although attorneys 
should exercise some circumspection in its 
use, for a starting point in research and 
familiarization this set provides a rapid 
and accurate introduction to the changes 
and newer areas of the law. As such, it has 
earned a place of prominence in the li- 
brary of every law firm doing a significant 
amount of practice in the area of Florida- 
related tort law. 

One of the great strengths of the Flor- 
ida Torts series lies in the use of two au- 
thors for each chapter — one author selec- 
ted from the Matthew Bender editorial staff 
and a second author selected from a distin- 
guished list of Florida practitioners. This 
has led to clear, crisp writing throughout 
the series, while maintaining a keen sensi- 
tivity not only to Florida’s frequently 
unique substantive law but also to the 
quirks of local practice as well. The com- 
bination of scholarly and practical authors 
also permits identification of areas of 


BOOKS 


probable development of the law, and sug- 
gestions of divergent treatment of issues 
among the various district courts of appeal. 

Unfortunately, the five volumes come 
without any defined introduction or pref- 
ace. This oversight leaves the reader 
without any firm idea of the philosophies 
underlying the set. One may, for instance, 
very validly believe the editors intended a 
complete treatment of all Florida case and 
statutory law. Five full volumes could well 
yield such a result. However, the work fre- 
quently omits developmental or secondary 
cases.5 While this in itself is not always a 
flaw—indeed, it often is preferable— 
incomplete treatment of the subject matter 
may tend to mislead an attorney research- 
ing in the area. 

On the other hand, the selective treat- 
ment will permit attorneys to attack 
important cases and statutes directly in ar- 
eas of law they need to develop. Further, 
the attorney who is confronted with an 
area of tort law with which the attorney 
has little experience needs a more direct 
discussion rather than “all-that-you-never- 
needed-to-know” about the subject at 
hand. In a profession in which time repre- 
sents money, the medium which will 
transmit the message accurately yet as 
briefly as possible is the medium of choice. 

The work proceeds initially along pre- 
dictable lines, discussing negligent harms, 
intentional harms, and strict liability. 
Then, after a section on vicarious liability, 
it considers problems with specific defen- 
dants. Products liability receives coverage 
in this latter section. Remedies, followed 
by procedure and (perhaps out of logical 
sequence) post-trial recovery and division 
of damages among parties, concludes the 
bulk of the work. Some may question the 
addition of a final volume devoted exclu- 
sively to issues related to insurance. 
However, contemporary tort theory— 
based in large part on a compensatory 
model—demands a pool of assets to sat- 
isfy a judgment. Substantive tort law has 
developed through keeping a weather-eye 
on the availability of insurance.® Accord- 
ingly, any serious protracted discussion of 
tort law and its practice must include a 
significant consideration of insurance issues. 

With a price tag pushing the $500 fig- 
ure, Florida Torts must deliver its infor- 
mation broadly and effectively to justify 
its purchase by a lawyer or a firm. It does 
the job very nicely, and those who practice 
in the area should not let the price deter 
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them. However, lawyers should not rely 
on this set to do more than give them a 
solid familiarity with the law relating to 
their cases and a starting point for their 
in-depth research. The set does not pur- 
port to offer a thorough threatment of 
each area, nor should it be expected to 
serve this purpose. With this caveat, 
this review strongly recommends Florida 
Torts. 

Florida Torts is available from Mat- 
thew Bender, attention Pamela Lucia, 11 
Penn. Plaza, N.Y., N.Y. 10001, telephone 
(800) 223-1940. 

' The doctrine of interspousal tort immunity, 
long a bastion of safety for the defendant, has 
seen some of its parapets fall victim to the per- 
sistent seige of the plaintiffs’ bar. Spouses may 
now sue the estates of their deceased mates, 
at least where they are the only parties inter- 
ested in the estate and a guardian ad litem 
represents the estate in the litigation. Sturiano 
v. Brooks, 523 So. 2d 1126 (Fla. 1988). The first 
encroachment permitted the estate of one 
spouse to sue the estate of the other, when both 
died as the result of a joint accident. Dressler 
v. Tubbs, 435 So. 2d 792 (Fla. 1983). 

2No session of the Florida Legislature can 
pass without some modification of the statutes 
regulating civil causes of action for medical 
malpractice. The reinvention of the wheel 
seems to be a painfully common event. In 1988 
alone, at least five statutes significantly changed 
the picture of medical malpractice suits: Fla. 
Laws 1988 Chs. 88-1, 88-156, 88-172, 88-257, 
and 88-335. 

3A party to a contract cannot sue another 
party in tort absent actual physical harm. AFM 
Corp. v. Southern Bell Tel. & Tel. Co., 515 So. 
2d 180 (Fla. 1987). On the other hand, one not 
a party to a contract cannot recover in war- 
ranty for personal injuries. Kramer v. Piper 
Aircraft Corp., 520 So. 2d 37 (Fla. 1988). De- 
spite these clear mandates of the Florida 
Supreme Court, one district court of appeal 
permitted the purchaser of a shopping center 
to recover economic damages for the negligent 
construction of the roof. Latite Roofing Co. v. 
Urbanek, 528 So. 2d 1381 (Fla. 4th D.C.A. 
1988). 

4Interspousal tort immunity has suffered 
some erosion. See n. 1, supra. Children may 
now sue their parents to the extent the parents 
maintain liability insurance. Ard v. Ard, 414 
So. 2d 1006 (Fla. 1982). 

5 The section dealing with liability of sellers 
of alcoholic beverages, extending a mere two 
pages, is painfully inadequate. FLoripa Torts 
§1.22[10]. It does not mention the first case to 
find negligence per se (Davis v. Shiappacossee, 
155 So. 2d 365 (Fla. 1963)), nor does it mention 
that courts have found willful service to minors 
from circumstantial evidence (see, e.g., French 
v. City of West Palm Beach, 513 So. 2d 1356 
(Fla. 4th D.C.A. 1987)). The reader is left with 
the impression that. negligence per se has sur- 
vived the enactment of the very restrictive Fia. 
Stat. §768.125 (1987), although nothing could 
be further from the truth. 


4 


Although the section dealing with the Good 
Samaritan Act (Fia. Stat. §768.13 (Supp. 
1988)) does a thorough job discussing the stat- 
ute, it does not even begin to touch on the 
many cases which have added substantial gloss 
on the rule. See generally, State through Boyles 
v. Simer, 363 So. 2d 357 (Fla. Ist D.C.A. 1978); 
Zwinge v. Hettinger, 530 So. 2d 318 (Fla. 2d 
D.C.A. 1988); Perotta v. Tri-State Ins. Co., 317 
So. 2d 104 (Fla. 3d D.C.A. 1975); and Botte v. 
Pomeroy, 438 So. 2d 544 (Fla. 4th D.C.A. 
1983). 


6 See generally 111 F. Harper, F. James & 
O. Gray, THE Law or Torts 127-177 (2d ed. 
1986). 


Michael L. Richmond is a professor of 
law at Nova University Center for the Study 
of Law and has served as vice chairman of 
the Bar’s Continuing Legal Education 
Committee. 


Medical and Hospital 
Negligence 
Reviewed by Marshall B. Kapp 


Whether the current state of health care 
malpractice litigation represents a “crisis,” 
a “problem,” or simply a fact of life, it is 
a phenonmenon that occupies the time 
and energy of a large number of attorneys. 
This publication represents one of the 
most massive and comprehensive legal 
treatises to be produced in this area thus 
far, a significant accomplishment equal to 
the range and depth of its subject matter. 

Calling on 75 contributors from the le- 

gal and medical professions in both the 
practicing and academic worlds to create 
63 chapters in four volumes, the editors 
have provided a highly useful roadmap for 
attorneys and judges involved in health 
law generally and professional liability in 
particular. Both novices in this field and 
those with substantial experience will 
profit. The presentation is balanced, as 
one would expect from a joint effort by a 
defense attorney (Zaremski) and a plain- 
tiff’s counsel (Goldstein). Health care 
managers are a secondary audience. 

In tightly drawn, concise, readable 
chapters citing case law, federal and state 
statutes and regulations, civil rules, and 
secondary sources, the various authors 
delve both into substantive principles of 
provider liability and procedural aspects 
of litigation in which proof of medical 
negligence is the focus. Substantively, 
while the emphasis lies on physicians and 
hospitals, there is also a small amount of 
attention paid to nursing liability and the 
legal implications of nonhospital (e.g., am- 
bulatory care clinics, health maintenance 
organizations, preferred provider organi- 
zations) health care delivery. Relevant his- 


torical and policy rationales underlying 
specific principles and procedures are elu- 
cidated. The most detailed guidance for 
the legal practitioner is laid out in the 
chapters on civil prodecure (e.g., separate 
chapters on plaintiff’s and defendant’s voir 
dire, opening statements, case-in-chief, 
closing arguments, post-trial motions and 
appeals, and so on) and in the 13 chapters 
written by physicians about the peculiar 
liability concerns of their respective spe- 
cialties. The piece on orthopedics is espe- 
cially noteworthy. 

The editors’ logic in the ordering of 
chapters within this quasi-encyclopedia is 
somewhat questionable, and the amount 
of duplication is extensive (for instance, 
Ch. 13 on vicarious liability and Ch. 19 
on respondeat superior). However, the 
presence of a good table of contents and 
a detailed index should facilitate the use 
of this work as a handy reference. 

A valuable bonus included in these pages 
is a collection of 85 sample pleadings 
(here the representation is disproportion- 
ately on the plaintiff's side) and a short 
appendix of selected state statutes and 
case summaries. The editors intend to sup- 
plement the entire project periodically to 
attempt to keep pace with this rapidly 
changing legal arena. 

Medical and Hospital Negligence, ed- 
ited by Miles J. Zaremski and Louis S. 
Goldstein, is available from Callaghan & 
Company, Deerfield, IL. Four volumes 
(ring binders). $325. 


The Right to Die 
By Alan Meisel 
Reviewed by Marshall B. Kapp 


Making decisions concerning the initia- 
tion, withholding, or discontinuation of 
life-prolonging medical interventions for 
critically ill patients never is, nor should 
it be, an easy task, especially in this day 
of increasingly complex and sophisticated 
technology. It is not the proper role of the 
law and the legal profession to make this 
task more (or less) difficult for partici- 
pants, but rather to assure that important 
medical decisions made for or on behalf 
of patients in jeopardy be reached accord- 
ing both to a process and to substantive 
standards that account for, respect, and 
— when necessary — balance the respec- 
tive rights and responsibilities of the 
patient, family, health care provider, and 
society. This excellent new text can assist 
the attorney greatly in carrying out this 
role. 

The author, a former associate director 
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of the President’s Commission for the 
Study of Ethical Problems in Medicine, is 
an attorney who teaches in the law and 
medical schools, and who currently codi- 
rects the Center for Medical Ethics at the 
University of Pittsburgh. He has produced 
a text that will be valuable for attorneys, 
whether they are experienced in or unfa- 
miliar with this subject area, who repre- 
sent patients or families, physicians, or 
health care institutions who must grapple 
with these dilemmas. Health care adminis- 
trators and practitioners will also profit 
from reading this book. The settings cov- 
ered include hospitals, nursing homes, and 
home health care. 

The writing is clear and carefully organ- 
ized, and the coverage is detailed and 
comprehensive. Intellectual analysis is 
coupled with pragmatic advice. The vol- 
ume’s utility is enchanced by its profuse 
citations to case law and statutes and to its 
fine topical index and case table. Consid- 
erations relating to informed consent, 
determinations of mental compentency, 
surrogate decisionmaking for incapaci- 
tated patients, advance directives, and 
institutional ethics committees are ex- 
plained in depth. Issues arising in medical 
decisionmaking for infants and children 
receive special attention. While the focus 
definitely is legal, the author also touches 
on significant ethical, financial, psycho- 
logical, and public policy factors. 

The book is not a primer on how to 
litigate limitation of treatment cases in the 
courts. On the contrary, its greatest 
strength lies in Professor Meisel’s philoso- 
phy that these decisions ordinarily are best 
left to private discussion and consensus 
among patient (where able), family, and 
health care providers, with the courts be- 
ing invoked only as a last resort when the 
informal process has broken down. The 
attorney’s chief function, in this formula- 
tion, is to assist clients in planning, 
negotiating, and reacting to accomplish 
medical decisionmaking in a humane and 
ethical manner without judicial interven- 
tion wherever possible, while, of course, 
advocating the client’s position zealously 
when controversy in unavoidable. This 
book should help. 

The Right to Die by Alan Meisel is 
available from John Wiley & Sons, 721 
North Tejon Street, P.O. Box 1777, Colo- 
rado Springs, CO 80901. 573 pages. $95. 


Marshall B. Kapp is a professor in the 
School of Medicine at Wright State Uni- 
versity, Dayton, Ohio and a member of the 
Ohio and Florida bars. 
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Dade County Chapter 
of FKAWL Focuses on 


ncreasing public attention has been 

drawn to the plight of America’s 

homeless, but the high percentage of 

women and children among the 
homeless is frequently overlooked. Because 
homeless persons often gravitate to urban 
areas in search of employment, housing or 
assistance, Florida’s Dade County is par- 
ticularly hard hit. 

Until the Dade County Chapter of the 
Florida Association for Women Lawyers 
got involved, no program — public or pri- 
vate — was in place in Dade County to 
offer assistance to its thousands of home- 
less women and children. Those few serv- 
ices that were available were offered only 
to men. 

In its ongoing review of the needs of 
women (among its many projects, Dade 
FAWL tracks woman-interest legislation, 
assists in rape treatment and education and 
compiles maternity leave information, and 
last year raised funds to open a second 
Safespace location to house domestic vio- 
lence victims), the chapter identified this 
gap in services and moved to fill it. A day 
center for homeless women was envi- 
sioned, which would provide job referrals, 
counseling, hot meals and house referral 
services. Proceeds for the chapter’s annual 
fundraising event were pledged to make 
the center a reality. 

On April 19, 1988, the Dade County 
Chapter of the Florida Association for 
Women Lawyers sponsored “Focus: On 
Miami’s Homeless.” The event featured a 
cocktail and buffe* seception and was held 
in conjunction with the opening of a major 
photography exhibit, “Homeless in Ameri- 
ca: A Photographic Project.” The criti- 
cally-acclaimed exhibit, designed to raise 
public consciousness, was presented in Mi- 
ami under the auspices of the Mental 
Health Association of Dade County. 


SPOTLIGHT ON VOLUNTARY BARS 


Miami’s Homeless 


Dade Mental Health is a nonprofit cor- 
poration which was interested in the day 
center project but lacked the necessary 
startup funds. The Dade FAWL event not 
only provided $20,200 in seed money for 
the center but focused public attention on 
the problem and served as a catalyst to 
generate support from other private or- 
ganizations as well. 

“Focus: On Miami’s Homeless” was held 
at the Southeast Financial Center in down- 
town Miami. Attendees were entertained 
by the University of Miami Jazz Band, and 
because Dade FAWL has a continuing in- 
terest in supporting local performing art- 
ists other groups were showcased as well. 

A continuous slide show throughout the 
event featured the photographs of the 
“Homelessness in America” exhibit. En- 
largements of those photographs were also 
on display throughout the plaza. A simul- 
taneous donation of buffet food prepared 
by the caterer enabled residents of the 
Camillus House, a shelter for the homeless 
located only six blocks from Miami’s pros- 
perous center, to share the festivities. 

The cost of the evening was underwrit- 
ten by many corporate and individual do- 
nations from Miami’s legal and business 
community. Event organizers were careful 
to keep ticket prices within the reach of the 
organization’s members, many of whom 
are in sole or small firm practices. Record 
attendance enabled Dade FAWL to raise 
$22,200 from ticket sales, which was do- 
nated to the day center project. 

The Dade Chapter of FAWL spent six 
months planning the event. Executive com- 
mittee members Mary Brennan, Carol 
Faber, Shelly Kravitz and Rosemarie Roth 
credit experience in planning and execut- 
ing the chapter’s well-attended monthly 
meeting events and earlier fundraisers with 
helping the “Focus” event run smoothly. 
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‘the organization. 


Committee chair Lauren Miller convened 
weekly meetings during the three months 
before the fundraiser and worked with a 
dozen other active FAWL volunteers in 
putting it on. Work on the chapter’s an- 
nual fundraiser is in fact the way that most 
members begin their active involvement in 


Dade Mental Health representatives also 
participated in planning the event, and 
many of its members attended. 

“Focus: On Miami’s Homeless” made 
possible the opening of the much-needed 
day center for homeless women. But it also 
focused attention on the problem and the 
efforts of the legal community to resolve it, 
as well as providing a fine evening and an 
opportunity for FAWL members to be- 
come more involved in their organization. 

More information about the project can 
be obtained from Edith Osman.0 


AND GENTLEMEN OF “THe Juty— OAD —— 


| 
| 


LAWYER SERVICES PAGES 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK — Supply word and/or 
design plus goods or services. 
SEARCH FEES: 
COMBINED SEARCH - $205* 
TRADEMARK OFFICE - $70* 
STATE TRADEMARKS - $75 
COMMON LAW - $65 
EXPANDED COMMON LAW - $115* 
DESIGNS - $95* per class minimum 
COPYRIGHT - $105* 
*plus photo copy cost. 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attorneys only - Applications, 
Section 8 & 15, Assignments, renewals.) 
RESEARCH - (Sec. - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS) 
APPROVED. Our services meet 
standards set for us by a D.C. Court of 
Appeals Committee. 
Over 100 years total staff experience - 
not connected with the Federal 
Government. 


GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Bivd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
Fax: (703) 525-8451 
All major credit cards accepted 
TOLL FREE: 800-642-6564 
Since 1957 


. LEGAL VIEWS 


PROFESSIONAL SERVICES 


PRIVATE INVESTIGATIVE 
AGENCY - A-8900145 
PROCESS SERVICE 
LEGAL RESEARCH 
SUPREME COURT 
CERTIFIED MEDIATOR 
COURT REPORTERS 
DEPOSITION AND 
CONFERENCE ROOMS 
VIDEO DEPOSITIONS 
INTERPRETERS 

TRIAL PREPARATION 
PARA-LEGAL SERVICES 
FAX CENTER 


3350 Commercial Way 
Spring Hill, FL 34606 
904-688-4485 and 904-688-4486 
FAX 904-686-8924 
Florida Watts 
1-800-552-1338 


MEDICAL EXPERTS: 


@ FREE CASE EVALUATION. 

@ MONEY-BACK GUARANTEE 
qualified expert. 

@ OPTION TO APPROVE of opinion and 
credentials before engaging expert. 


© RUSH AFFIDAVITS & vefified reports. 
© 3600 Board-certified experts. 13,000 
satisfied attorneys since 1975. 


© Bar-approved fee options from $45. 


800-225-JDMD 


In Georgia 404-250-9115 


SEARCHING 


COUNTY/FEDERAL LEVEL 
F.L.A. SEARCH CO., INC. 


UCC SUITS JUDGMENTS 
@ STATE & FEDERAL 
TAX LIENS 


P.O. Box 5346 
Lake Worth, FL 33466 


(407) 969-6594 


Relax while enjoying an 
elegant Paso Fino 
2 smoothest riding horse” 
For further information 
call or write: 


Office: 904- 8683 
Barn: 904-237-8866 


TECHNICAL 
MEDICAL & DENTAL 

EXPERT SERVICES 
Engineering (all areas); Negligence; Accident 
reconstruction; Products liability; Biomedical 
injury analysis; Metallurgy & fracture analy- 
sis; Athletics & sports safety; Criminalistics; 
Medical, dental and podiatry malpractice. 
Brochure. Medical & dental doctors in addi- 
tion to technical experts on staff and available 
to consult and testify in all courts. Full range 
of laboratory services. 

INTER-CITY TESTING & 
CONSULTING CORPORATION 
2654 E. Oakland Pk. Bivd., Suite 1442 
Ft. Lauderdale, FL 33306 
(305) 537-1442 
Executive Offices: 
167 Willis Avenue 
Mineola, N.Y. 11501 


(516) 747-8400 Out of NYS (800) 822-1515 


__EXPERT 


RESOURCES 


Experts on Experts 


ALL FIELDS NATIONWIDE 


Washington DC (202) 397-1177 
San Francisco (415)398-8854 


Los Angeles (213) 669-1660 
San Diego (619) 232-4618 
Philadelphia (215) 829-9570 
Minneapolis (612) 338-2788 
New Orleans (504) 525-8806 
St. Louis (314) 241-9669 
New York (212) 288-1120 
Chicago (312) 327-2830 
Atlanta (404) 577-3592 
Boston (617) 451-5351 
Houston 13) 223-2330 
Dallas 698-1881 
Miami (305) 372-5259 
Peoria (309) 688-4857 
4617 NORTH PROSPECT ROAD 


PEORIA HEIGHTS, IL 61614 


Call America’s 


trial 
exhibit 


experts! 


* Computer Graphics & Animation. 

* Architectural & Engineering Models. 

* Magnetic Roadway Models. 

+ Forensic Photography & Video. 

Document and X-Ray Enlar 

° ent and X-Ray Enlargements. 
* Arbitration and Settlement Brochures. 
* Trial Design Consultation. 


We specialize in complex cases: 
Commerciai & Construction 


= 


JURIS 


CORPORATION 


(800) 329-0405 


Weil, at least the call is free! 


255 S. Orange Ave. + Orlando, FL 32801 
(407) 648-0405 » FAX (407) 423-0745 
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LAWYER SERVICES PAGES 
‘ADDICTIONOLOGIST C re dibl e 


IMPAIRED Florida physicians have more credibility with Florida 
c juries. We have more than 500 Florida physicians who 
will review your malpractice case and, if it has merit, 
testify for you. Plaintiff or defense. 


DEPENDENT 


Physicians for Quality 


Is your client CHEMICALLY DEPENDENT: 


judgement/perception impaired; voluntary/in- 
voluntary intoxication, tonlefgnychietdte psy- 1-800-284-DOCS (1-800-284-3627) 
chosis, psychiatric illness & legal insanity v. 
organic brain syndrome & addictive disorder? HEALTH CARE AUDITORS, INC. 
CERTIFIED in medicine's newest speciality— 
ADDICTIONOLOGY CONSULTATIVE EXPERTS 
EXPERT TESTIMONY & CASE ANALSYIS for 
plantiti/defense — MEDICAL MALPRACTICE EXPERTS — 
GRATIS PREVIEW OF YOUR CASE BY OUR HCAI LITIGATION 
personal injury, workers’ compensation, tam- SUPPORT TEAM. 
ily law, nicotine, & product liability. e AN HCAI REPRESENTATIVE WILL COME TO YOUR OFFICE TO 
WORK CLOSELY WITH YOUR FIRM, GRATIS. 
Peter M. Macal M.D., P.A. 
ALL OUR MEDICAL EXPERTS ARE TEACHING OR ACTIVELY 
Tallahassee, Florida 32308 ENGAGED IN PRACTICE IN FLORIDA. 
FL-(904) 878-0304 e “11TH HOUR EXPERTS” OUR SPECIALTY. 
1-800-433-5854 (COLLECT CALLS GLADLY ACCEPTED) 
P.O. BOX 22007 
893-579-8054 peterssunc, FL 33742 


MEDICAL-LEGAL 
— 


an 
EXPERT 
TESTIMONY 


in cases regarding 


MEDICAL 
MALPRACTICE 


HOSPITAL LIABILITY 


PRODUCT LIABILITY 
FORENSIC MEDICAL ADVISORY SERVICE is a G.A. Tomlinsen P.E. Expert Witness 


Pnysician-Run Organization tor Plaintiff and Born 2-12-24, Amarillo, GRADUATE MECHANICAL ENGINEER 

Defense Counsel Our many services include Texas; U.S. Navy, 1943- 32 years experience in design, testing, manu- 

record evaluation and expert reports. and the 1946; Oklahoma State Uni- facturing, supervision and operation of equip- 

Provision of board-certified expert witnesses versity, 1946-1949, B.S. ment. Also extensive executive experience. 

me ali elds of medicine Surgery Gentistry Mech. Engineering; Unit Qualified as an expert in many fields, includ- 
Tulsa, 1949-1982; Responsi- Forklift & Hoists 


ADVISORY SERVICE for Unit Rig in Trucks ofall types 


Brazil 1976; General Man- © Heavy Vehicles 


11300 Rockville Pike. Rockville. MD 20852 


1977; In charge of Unit Rig © Electric Vehicles 
Product Litigation 1977- Ditching Machines 
Philadelphia Ottice _ EXTENSIVE COURTROOM EXPERIENCE 
2050 Butler Pike. Plymouth Meeting. PA 19462 
(215) 825-5559 Tomlinson Engineering Company 153 E. Palmetto Road, Suite 440 
(407) 392-2702 Boca Raton, Florida 33432 
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LAWYER SERVICES PAGES 
DESIGN EXCELLENCE, INC. 8207 Callaghan Road, Suite #325 
San Antonio, Texas 78230 
a ae Phone: (512) 342-5596 
FAX: (512) 342-3336 
EXPERT RESOURCES 


@Injury Causation Determination 
Accident Scenario Reconstruction 
Product Safety Engineering Design 
@Applied Biomechanical Engineering 
Testimony @Consultation @Analysis 


John B. Lenox, M.D., Ph.D., P.E., President Address Change 


OMA BAR EXAM APPLICANTS 


THE ONLY BAR REVIEW COURSE TAILORED FOR YOU 
In your own home: 

Video Cassette “Nutshell Lectures” 

Comprehensive Audio Cassette Lectures 

Extensive Printed Course Notes 

Bar Exam Grading and Analysis 

CALL TOLL FREE 1-800-521-1916 FOR 

COMPLETE INFORMATION AND A FREE SAMPLE 


Or write to us at our National Bar Review 
adquarters as follows: 
ORIDA NORD BAR REVIEW COURSE 
5600 W. Maple Rd., Suite C-311 
West Bloomfield, Michigan 48322 
FLORIDA'S MOST EXPERIENCED — SUCCESSFUL BAR REVIE 


NEIL 


Builds the Best Time/Cost Accounting System 
for microcomputers 
and Fully Supports the System with the Best Support there is! 


With hundreds of installations Worldwide, 
NEIL is Rated the Best by Consultants who've done Comparative Testing 


"SO GOOD YOU HAVE TO SEE IT” 
(for firms with one to 999 timekeepers - $245 to $3000) 
call Law Firm Management, Inc. 406 SW 96 Court Miami, FL 33174 
(305) 472-4531 (Ft. Lauderdale) (305) 221-6922 (Miami) 


M 
KNO 
WHEN YOU NEED 
SOMEONE’S ADDRESS TRACED, 


YOU CAN’T BEAT 
OUR GUARANTEE 


“NO TRACE - NO CHARGE” 


Our nominal fee of $195.00 (payable only 
upon locate) is your total cost to have someone 
located whose last known address is up to 
four years old. 


RUSH traces as well as MISSING HEIR 
searches are also conducted on a ‘‘NO TRACE 
— NO CHARGE"’ basis. WE SUCCEED WHERE 
OTHERS HAVE FAILED. 


To have someone traced anywhere world-wide 
or to obtain more information on our 
International Tracing Service, call today 


TOLL FREE 
1-800-426-9850 


“NO TRACE - NO CHARGE” 


MISSING HEIRS 


WE FIND HEIRS WORLDWIDE 
AT OUR OWN EXPENSE 


Swift, accurate research and documentation 


FIDUCIARY RESEARCH, INC. 
Avenida Plaza, 199 East Boca Raton Road 
PO Drawer 1919-J, Boca Raton, FL 33429-1919 


1-800 872-3429 
Forensic genealogists to the Florida Bar since 1966 
TRY US FIRST! 


FLORIDA LICENSE #GA 8600232 


<2. COMPU DATA 
SEARCH INC. 
COLLECTIONS 

© ASSET SEARCH 


© SKIPTRACE REPORT 
© CREDIT REPORT 


Motor Vehicle inquiry 
Driver's License inquiry 
Driver’s Record Search 
Name Search 

Florida Corporate Status 
Florida Criminal History 
Property Search 

UCC Search 

Aircraft Registration 

Boat Registration 

Tenant Background Check 
Workmans Compensation 
Pre-Employment Background Check 


COMPU * DATA’ SEARCH 


Broward Financial Centre 
500 East Broward Boulevard, Suite 129 
Post Office Box 400 
Fort Lauderdale, Florida 33394 
Broward: 305/766-9900 FAX 766-9907 
Dade: 305/751-9806 
Palm Beach: 407/732-7206 
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LAWYER SERVICES PAGES 


Physicians 


for 
Quality 


Flat Fee — $275 

No Contingency Fee 
Free: A physician will 
assist you with selecting 
an expert, as needed. 


Largest Selection of 
Florida Doctors. 


Fast Turnaround 
(Usually less than a week) 
Number One with optional 
library research service — 
let us find journal articles 
pertaining to your case! 


1-800-284-DOCS 
(1-800-284-3627) 
Satisfaction guaranteed or your money back. 


Offering Florida Attorneys 
a Full Line of Services Throughout Georgia 
~ Attorney Services 
© FILINGS AND DOCUMENTS RETRIEVED IN © ASSET AND UCC SEARCHES 
ALLSTATE AND FEDERAL COURTS © ABSTRACTS 
© SERVICE OF PROCESS, INCLUDING SUBPOENAS © STAFFED WITH FULLY INSURED 
© LEGAL RESEARCH CERTIFIED PARALEGALS 


TELEPHONE: 404-350-3023 © FAX: 404-355-2249 
2072 DeFoors Ferry Road, NW. Atlanta, Georgia 30318 


FUTURE MONETARY DAMAGES 


Wrongful Death & Disability — Structured Settlement Analysis 
Antitrust — Loss of Profits — Real Estate 


J. FREMON JONES, PH.D. 


Columbia Research Associates 
P.O. Box 1702-111 
Gainesville, FL 32606 


1-800-950-9980 
After tone — dial 111 


CONSULTANTS AS TO BRAZILIAN LAW 
Esteves, Silveira & Sons 
Est. Since 1933 in Sao Paulo 
R. Senador Feijo No. 69, 7 Andar 
Sao Paulo, Brazil 


PHONE: 011-55-11-37-25-91 FAX: 011-55-11-32-30-58 


It’s here.... 


The 1989 directory 
edition of The Florida 
Bar Journal. 


For a comprehensive 
listing of legal service 
providers consult the 
Lawyers Services Pages 
of your Florida Bar 
Journal directory. 

The advertisers there 
are experienced in help- 
ing lawyers do their 
work better. Give them 
a try first... . and let 
them know you called 
because they advertise 
in the Journal. 


ADVERTISERS INDEX 


Abacus Data Systems, Inc. 10 
All-State Legal Supply Company 15 
Arbitration Forums, Inc. 59 
Attorneys’ Title Insurance Fund, Inc. 29 
Blake & Blake Genealogists 2nd Cover 


Boren Legal Software 45 
City National Bank 44 
Claims Verification, Inc. 41 
Commonwealth Land Title Insurance Co. 39 
Compu Data Search, Inc. 75 
Corporation Information Services 3rd Cover 
Cowles Legal Systems, Inc. 13 
Crane & Co., Inc. 59 
CT Corporation System 25, 32 
Design Excellence, Inc. 75 
El Batey 73 
Empire Corporate Kit Company 2 
Esteves, Silveira & Sons 76 
Excelsior-Legal, Inc. 33 
Expert Resources, Inc. 73 
Fiduciary Research, Inc. (Missing Heirs) 75 
Financial Systems Associates, Inc. 35 
First American Title Insurance Co. 21 
F.L.A. Search Company 73 
Florida Corporation Supplies 74 
Fogel & Associates, Inc. 34 


Forensic Medical Advisory Service 74 


Government Liaison Services, Inc. 73 
Health Care Auditors, Inc. 74 
Inter-City Testing & Consulting Corp. 73 
International Genealogical Search, Inc. 17 
International Tracing Services, Inc. 75 


JD MD, Inc. 73 
J. Fremon Jones, Ph.D. 16 
Juris Corporation 73 
Jurisco 23 
Law Firm Management, Inc. 75 
Legal Views 73 
Peter M. Macaluso, M.D., P.A. 74 
Mead Data Central, Inc. 9 
Midstate Legal Supply Co., Inc. 62 
MLQ Attorney Services 16 
NORD Bar Review 75 
Parker, Skelding, Labasky & Corry 62 
PC Template 52 
Physicians for Quality 74, 76 
Publix Super Markets, Inc. 1 
Radisson Suite Hotel 5 
Sclafani Williams Court Reporters, Inc. 48 
Tomlinson Engineering Company 74 
United Companies 22 


Wagner Hohns Inglis, Inc. 36 
West Publishing Company 51, 4th Cover 
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But, 
You Said 
‘Unsinkable’ 


Capt. Edward J. Smith 
RMS. Titanic 


History proves 
the value of information. Current, 
reach new horizons or sink in icy 
waters with such data, and that’s 
why we at CIS strive to get the 

most up-to-date information 


retrieve documents in Florida or 
nationwide, contact the experienced 
staff at CIS to get you through the 
icy waters. 


Don’t Let History Repeat Itself! 


CORPORATION 
INFORMATION 
SERVICES, INC 


1-800-342-8086 
502 East Park Avenue 
Tallahassee, FL 32301 


Specialists In Public Records Research 


\ 
“ib be by Count on CIS for filing, re- 
\\ tional levels. Corporate, UCC work, 
-~ Ar 2 public record. We also provide 
> registered agent services and cor- 
“oom Whether you need to file or a 
| 


A revolutionary new desktop service 


Now you can hold a complete 
bankruptcy, tax, or civil practice library 
in the palm of your hand. West 
CD-ROM Libraries give you concen- 
trated research power—with the 
familiarity of books, the speed of online 
research, and the utility of personal 
computers. 

THE BEST OF TRADITIONAL AND 
COMPUTERIZED RESEARCH 
METHODS, PLUS ADVANCED 

HYPERTEXT CAPABILITIES. 

You can browse CD-ROM Libraries 


page-by-page or check tables of contents 
and indices to find needed information. 


ntroducing 


LIBRAR 


You can electronically search them 
for citations, words and phrases, or 

key numbers. 

And with its powerful hypertext 
capabilities you can select a reference on 
the screen and have that document 
instantly appear. 


INTEGRATED RESEARCH 
AND WORD PROCESSING. 


West CD-ROM Libraries maximize 
the word processing power of your 
personal computer. Electronically copy 
any part of any CD-ROM document... 
add your own notes... then copy it 


all to your brief or memorandum. 
Get more information or a free 
demonstration today! 
Call 1-800-328-0109 
(612-688-3654 in MN). 


WEST 
LIBRARIES 


A Revolutionary 
New Desktop Service 


© 1989 West Publishing Company 
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